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Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory

Arrangements of Certain Officers.
 
(b) On August 17, 2015, Biocept, Inc. (the “Company”) and William Kachioff mutually agreed that he would resign from his position as the Chief Financial
Officer of the Company, effective as of August 21, 2015 (the “Separation Date”).  
 
In connection with his voluntary resignation, the Company and Mr. Kachioff have entered into a Separation Agreement (the “Separation Agreement”),
pursuant to which Mr. Kachioff will receive severance benefits from the Company. Pursuant to the Separation Agreement, in exchange for a general release of
all claims against the Company, Mr. Kachioff is entitled to receive (i) a lump-sum payment equal to 6 months of his base salary and (ii) payment of COBRA
benefits for a period of 6 months.  In addition, pursuant to the Separation Agreement, Mr. Kachioff will provide consulting services to the Company for a
period of three months (the “Consulting Period”). During the Consulting Period, Mr. Kachioff will receive $5,000 per month.  
 
The foregoing description of the Separation Agreement does not purport to be complete and is qualified in its entirety by reference to the full text of the
Separation Agreement attached hereto as Exhibit 99.1.
 
(c) On August 17, 2015, the Company hired Mark G. Foletta as the Company’s interim Chief Financial Officer, replacing Mr. Kachioff. Mr. Foletta will
devote 75% of his productive time and efforts to the performance of his duties as the Company’s interim Chief Financial Officer. The commencement of Mr.
Foletta’s employment with the Company was August 18, 2015. A copy of the press release announcing the hiring of Mr. Foletta is attached hereto as Exhibit
99.2.
 
Mr. Foletta, age 55, previously served as the Senior Vice President, Finance and Chief Financial Officer of Amylin Pharmaceuticals, Inc. (“Amylin”) from
March 2006 through Amylin’s acquisition by Bristol Myers-Squibb Company in August 2012. Prior to joining Amylin in 2000, Mr. Foletta held a number of
management positions with Intermark, Inc. and Triton Group Ltd. and served as an Audit Manager with Ernst & Young LLP. Mr. Foletta received a B.A. in
Business Economics from the University of California, Santa Barbara. Mr. Foletta is a Certified Public Accountant (inactive) and a member of the Corporate
Directors Forum.
 
In connection with his hiring as the Company’s interim Chief Financial Officer, the Company and Mr. Foletta have entered into an Employment Agreement
(the “Employment Agreement”), pursuant to which Mr. Foletta will be entitled to receive a base salary of $25,000 per month, and will be granted a stock
option to purchase up to 50,000 shares of the Company’s common stock (the “Option”), which will vest in full upon the earlier of (i) the Company’s
employment of a full time Chief Financial Officer to replace Mr. Foletta and (ii) six months from the commencement of Mr. Foletta’s employment with the
Company. The Option will have an exercise price equal to the closing price of the Company’s common stock on the date of grant. In addition to a base salary,
Mr. Foletta will be eligible to participate in the Company’s annual cash incentive plan for its executives, at the sole discretion of the Company’s Board of
Directors, and is also entitled to participate in any employee benefit plan or arrangement made available by the Company to its senior executives.
 
The foregoing description of the Employment Agreement does not purport to be complete and is qualified in its entirety by reference to the full text of the
Employment Agreement attached hereto as Exhibit 99.3.
 
Item 9.01 Financial Statements and Exhibits.

 
 
(d) Exhibits
 
99.1 Separation Agreement by and between Biocept, Inc. and William Kachioff dated August 17, 2015
99.2 Press Release of Biocept, Inc. dated August 21, 2015
99.3 Employment Agreement by and between Biocept, Inc. and Mark G. Foletta dated August 18, 2015

 



  
SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
 BIOCEPT, INC.
Dated: August 21, 2015 By: /s/ Michael W. Nall
 Name:Michael W. Nall
 Title: Chief Executive Officer
 

 



 
Exhibit 99.1

August 17, 2015

William G. Kachioff

Re: Separation Agreement

Dear Bill:

This letter sets forth the terms of your separation agreement (the “Agreement”) that Biocept, Inc. (the “Company”) is offering to you to aid in your
employment transition.  Upon your timely execution below, this Agreement replaces and supersedes in its entirety the Employment Agreement between you
and the Company dated August 1, 2011 (the “Employment Agreement”).

1. Separation.  Pursuant to Section 4.2 of the Employment Agreement, you and the Company mutually agree to terminate your
employment relationship on the terms set forth in this Agreement.  Your last day of work with the Company and your employment termination date will be
effective as of August 21, 2015 (the “Separation Date”), unless either you or the Company terminates your employment sooner pursuant to Section 2(b)
below.

2. Transition Period.  From the date you execute this Agreement until the Separation Date (the “Transition Period”), you will continue
to be employed by the Company on the following terms:

(a) Duties.  You will be expected to perform your current duties, transition your work load, and provide other transition
assistance as requested by the Company.  The Company will continue to pay your regular base salary and you can continue to participate in the employee
benefit plans in which you are currently enrolled (subject to the terms and conditions of those benefit plans).  During the Transition Period, you agree to
exercise the highest degree of professionalism and utilize your expertise and creative talents in performing your job duties.  You further agree that during the
Transition Period, you will not represent or purport to represent the Company in any manner whatsoever to any third party (excluding interactions with third
parties in the ordinary course of business and consistent with past practice as necessary to perform your duties), unless authorized by the Chairman of the
Board of Directors of the Company, in writing, to do so, and  you will discuss your interactions with third parties with the Chairman of the Board of Directors
once a week.

(b) Employment Termination During the Transition Period.  You may resign your employment for any reason, or the
Company may terminate your employment for Cause (as defined in your Employment Agreement), at any time prior to the Separation Date, upon notice to
the other party and the date of such termination or resignation shall be the “Early Separation Date”.  As of your Early Separation Date, all payments of
compensation by the Company hereunder will terminate immediately (except as to amounts already earned), and you will no longer be eligible for
participation in any Company benefit plans. For the avoidance of doubt, if, prior to the Separation Date either (i) the Company terminates your employment
for Cause or (ii) you resign for any reason, then you will not be eligible to receive the Severance Benefits detailed in Section 4 of this Agreement.

3. Accrued Salary and PTO.  The Company will pay you all accrued salary, and all accrued and unused PTO earned through the
Separation Date or Early Separation Date, as applicable, subject to standard payroll deductions and withholdings.  You will receive these payments regardless
of whether you enter into this Agreement.
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4. Severance Benefits.  If you remain an employee in good standing through the Separation Date, then you will be eligible for the

severance benefits described in this Section 4 (the “Severance Benefits”), provided that, on or within twenty-one (21) days from the Separation Date, you
sign, date, and return to the Company the General Release of Claims (the “General Release”) attached hereto as Exhibit A, and permit the General Release to
become effective and irrevocable in accordance with its terms (which shall in no event occur later than thirty (30) days after your Separation Date).  The
Severance Benefits are as follows:

(a) The Company will pay you cash severance in an amount equal to six  (6) months of your base salary in effect as of the
date of this Agreement, subject to standard payroll deductions and withholdings, to be paid in a single lump-sum payment within ten (10) business days of the
effective date of the General Release (such payment, the “Cash Severance”).

(b) Provided that you and/or your eligible dependents elect continued medical insurance coverage in accordance with the
applicable provisions of the Consolidated Omnibus Budget Reconciliation Act of 1986 and any other applicable state and federal law (commonly referred to
as “COBRA”), the Company shall pay to you, on the first day of each month, a fully taxable cash payment equal to the applicable COBRA premiums for that
month (including premiums for you and your eligible dependents who have elected and remain enrolled in such COBRA coverage), subject to applicable tax
withholdings (such amount, the “Special Severance Payment”), for a number of months equal to the lesser of (i) the duration of the period in which you and
your eligible dependents are enrolled in such COBRA coverage (and not otherwise covered by another employer’s group health plan that does not impose an
applicable preexisting condition exclusion) and (ii) six  (6) months. You may, but are not obligated to, use such Special Severance Payment toward the cost of
COBRA premiums. On the forty-fifth (45th) day following your Separation Date, the Company will make the first payment to you under this Section, in a
lump sum, equal to the aggregate Special Severance Payments that the Company would have paid to you through such date had the Special Severance
Payments commenced on the first day of the first month following the termination of employment through such day, with the balance of the Special
Severance Payments paid thereafter on the schedule described above. In the event you become covered under another employer’s group health plan (other
than a plan that imposes a preexisting condition exclusion unless the preexisting condition exclusion does not apply) or otherwise cease to be eligible for
COBRA during the period provided in this Section, then you must immediately notify the Company of such event, and the Special Severance Payments shall
cease. Notwithstanding the foregoing, if the Company determines in its sole discretion that it may pay COBRA premiums for you and any of your dependents
covered under the Company’s group health plan immediately prior to such termination of employment without potentially violating applicable law (including,
without limitation, Section 2716 of the Public Health Service Act), then, in lieu of paying you the Special Severance Payments described above, for a period
equal to six (6) months commencing one calendar day following your Separation Date, the Company shall pay COBRA premiums for you and your
dependents covered under the Company’s group health plan immediately prior to such termination of employment, provided that the Company may cease
making such premium payments when you secure other employment and become eligible to participate in the health insurance plan of your new employer
(other than a plan that imposes a preexisting condition exclusion unless the preexisting condition exclusion does not apply).

(c) You shall be issued all shares of the Company's common stock underlying outstanding restricted stock unit awards
covering the Company's common stock that you hold as of the Separation Date (the “RSUs”), to the extent such shares have not previously been issued to
you.  All such shares and all other shares that have previously been issued to you under restricted stock units covering the Company's common stock are yours
to keep.  In accordance with the terms of your RSUs, as a precondition to the issuance and delivery of the shares of common stock of the Company in respect
of such RSUs, you agree that unless determined otherwise between you and the Company, the Company shall withhold from cash otherwise due to you from
the Company, including from the Severance Benefits, an amount necessary to satisfy all federal, state and local required employee-side withholding taxes in
respect of the RSUs and the issuance and delivery of shares thereunder.  Except for as set forth in this Agreement, each of your RSUs and options to purchase
shares of the Company's common stock shall remain subject to all the terms and conditions of the equity plan and award agreement under which each such
award was granted.

(d) You acknowledge and agree that the Severance Benefits in this Section 4 are in lieu of, and fully satisfy the Company’s
obligations with regard to, any other severance benefits that you may be entitled to receive (including but not limited to severance benefits under the
Employment Agreement), and that to the extent
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this Agreement differs from the Employment Agreement with respect to the provision  of any severance benefits, this Agreement nevertheless supersedes the
Company’s severance obligations to you under the Employment Agreement or otherwise.  

5. Consulting Agreement.  In addition to the Severance Benefits, the Company agrees to retain you, and you agree to provide consulting
services for the Company, under the following terms and conditions (the “Consulting Relationship”):

(a) The Consulting Relationship will be deemed to have commenced on the date you receive the Cash Severance and will
continue for a period of three months, unless terminated earlier pursuant to Section 5(h) below (the “Consulting Period”).

(b) You agree to provide consulting services to the Company in any area of your expertise, including but not limited to,
transitioning outstanding projects, tasks and relationships to other Company personnel (the “Consulting Services”).  You will not be required to provide
Consulting Services for more than five hours in any week during the Consulting Period, and you will not be required to report to the Company’s offices
during the Consulting Period.  The Consulting Services will be provided at a time, place, and location mutually agreed upon by you and the Company.

(c) Your relationship with the Company during the Consulting Period will be that of an independent contractor, and nothing
in this Agreement is intended to, or should be construed to, create a partnership, agency, joint venture or employment relationship after the Separation
Date.  You will not be entitled to any of the benefits which the Company may make available to its employees, including but not limited to, group health or
life insurance, profit-sharing or retirement benefits, and you acknowledge and agree that your relationship with the Company during the Consulting Period
will not be subject to the Fair Labor Standards Act, the California Labor Code or other laws or regulations governing employment relationships.

(d) Each month during the Consulting Period, and provided that you remain in compliance with your obligations hereunder
and under any other agreements or policies of the Company, you will receive as consulting fees the amount of $5,000 for each such month (the “Consulting
Fees”).  Because you will be providing the Consulting Services as an independent contractor, the Company will not withhold any amount for taxes, social
security or other payroll deductions from the Consulting Fees.  The Company will report the Consulting Fees on an IRS Form 1099.  You acknowledge that
you will be entirely responsible for payment of any taxes that may be due on the Consulting Fees.

(e) You will have no responsibilities or authority as a consultant to the Company other than as provided above.  You will have
no authority to bind the Company to any contractual obligations, whether written, oral or implied, except with the written authorization of the Chairman of the
Board or the Chief Executive Officer of the Company.  You agree not to represent or purport to represent the Company in any manner whatsoever to any third
party (including but not limited to customers, potential customers, investors, business partners or vendors), unless authorized by the Chairman of the Board or
the Chief Executive Officer of the Company, in writing, to do so.

(f) You agree that, during the Consulting Period and thereafter, you will not use or disclose, other than in furtherance of the
Consulting Services, any confidential or proprietary information or materials of the Company, including any confidential or proprietary information that you
obtain or develop in the course of performing the Consulting Services.  Any and all work product you create in the course of performing the Consulting
Services (if any) will be the sole and exclusive property of the Company.  You hereby assign to the Company all right, title, and interest in all inventions,
techniques, processes, materials, and other intellectual property developed in the course of performing the Consulting Services.

(g) Throughout the Consulting Period, you retain the right to engage in employment, consulting, or other work relationships
in addition to your Consulting Services for the Company, so long as such activities do not present a conflict of interest with the Company’s business, or
interfere with your continuing obligations owed to the Company.  In the event that it is unclear to you whether a particular activity would breach this
commitment, you agree to contact the Chairman of the Board or the Chief Executive Officer of the Company to seek clarification.
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(h) If, during the Consulting Period, you materially breach this Agreement (including any material breach of any of the

representations, warranties or commitments made by you in this Agreement) or your continuing obligations owed to the Company (including but not limited
to those in the PIIA (as defined in Section 8)) the Company shall be permitted to terminate the Consulting Period upon written notice to you.

6. Other Compensation and Benefits.  You acknowledge that, except as expressly provided in this Agreement, you have not earned and
will not receive from the Company any additional compensation (including base salary, bonus, incentive compensation, or equity), severance, or benefits prior
to, on, or after the Separation Date, with the exception of any vested benefits you may have under the express terms of a written ERISA-qualified benefit plan
(e.g., 401(k) account).   You acknowledge that you hold outstanding stock options covering common stock of the Company that, pursuant to their terms, will
cease vesting upon your Separation Date and will terminate on the three (3) month anniversary of your Separation Date.

7. Return of Company Property.  You shall return to the Company, no later than the close of business on the Separation Date or the
Early Separation Date, as applicable (or earlier, if requested by the Company), all Company documents (and all copies thereof) and other Company property
which you have in your possession or control, including, but not limited to:  (a) all Company files, computer files and any and all other computer-recorded
and electronically-recorded information; (b) all notes, correspondence, email, memoranda, notebooks, drawings, records, reports, studies, plans, forecasts,
compilations of data, agreements, proposals, financial and operational information, sales and marketing information, vendor information, research and
development information, personnel information, contact directories or information, and specifications; (c) all tangible property and equipment (including, but
not limited to, cellular telephones, facsimile machines and computer equipment of any kind), credit cards, entry cards, identification badges, and keys; and (d)
any materials of any kind that contain or embody any proprietary or confidential information of the Company and its affiliated entities (and all reproductions
thereof in whole or in part in any medium).  You shall make a diligent search to locate any such documents, property and information within the above-
specified timeframe.  In addition, if you have used any personally owned computer, electronic device, server, or e-mail system to receive, store, review,
prepare or transmit any Company confidential or proprietary data, materials or information, then you agree to work together with the appropriate Company
representatives to ensure that, no later than the Separation Date or the Early Separation Date, as applicable (or earlier, if requested by the Company), all such
Company data, materials and information that is still in your possession is either transferred to the Company or already in the possession of the Company
(including because it is stored on the Company server) and immediately thereafter to permanently delete and expunge such Company confidential or
proprietary information from those systems without retaining any reproductions (in whole or in part).  Your timely compliance with this Section 7 is a
precondition to your receipt of the Severance Benefits.  The Company will provide you with access to Company property, as necessary, to the extent needed
for you to perform the Consulting Services; provided that you must return such Company property upon request and not later than the last day of the
Consulting Period.

8. Proprietary Information and Inventions Agreement.  You acknowledge and reaffirm your continuing obligations under your
Proprietary Information and Inventions Agreement (the “PIIA”) with the Company, which include but are not limited to your continuing obligations not to
use or disclose any confidential or proprietary information of the Company.  A copy of your PIIA is attached hereto as Exhibit B.

9. Mutual Nondisparagement.  You agree not to disparage the Company, and the Company’s officers, directors, employees,
shareholders, investors and agents, in any manner likely to be harmful to them or their business, business reputation or personal reputation, and the Company
agrees to direct its officers and directors not to disparage you in any manner likely to be harmful to your business reputation or personal reputation; provided
that the parties may respond accurately and fully to any question, inquiry or request for information when required by legal process (e.g., a valid subpoena or
other similar compulsion of law) or as part of a government investigation.

10. No Admissions.  The promises and payments in consideration of this Agreement shall not be construed to be an admission of any
liability or obligation by either party to the other party, and neither party makes any such admission.

11. Cooperation and Assistance.  You agree to cooperate fully with the Company in connection with its actual or contemplated defense,
prosecution, or investigation of any claims or demands by or against third parties,
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or other matters arising from events, acts, or failures to act that occurred during the period of your employment by the Company.  Such cooperation includes,
without limitation, making yourself available to the Company upon reasonable notice, without subpoena, to provide complete, truthful and accurate
information in witness interviews, depositions, and trial testimony.  The Company will reimburse you for reasonable out-of-pocket expenses you incur in
connection with any such cooperation (excluding forgone wages, salary, or other compensation) and will make reasonable efforts to accommodate your
scheduling needs.  In addition, you agree to execute all documents (if any) necessary to carry out the terms of this Agreement.

12. Dispute Resolution. To ensure the rapid and economical resolution of disputes that may arise in connection with your employment
with the Company, you and the Company agree that any and all disputes, claims, or causes of action, in law or equity, including but not limited to statutory
claims, arising from or relating to the enforcement, breach, performance, or interpretation of this Agreement or the General Release, your employment with
the Company, or the termination of your employment with the Company, will be resolved pursuant to the Federal Arbitration Act, 9 U.S.C. §§1-16, and to the
fullest extent permitted by law, by final, binding and confidential arbitration conducted in San Diego, California (or such other location as mutually agreed by
the parties) by JAMS, Inc. (“JAMS”) or its successors by a single arbitrator.  Both you and the Company acknowledge that by agreeing to this arbitration
procedure, you each waive the right to resolve any such dispute through a trial by jury or judge or administrative proceeding.  Any such arbitration
proceeding will be governed by JAMS’ then applicable rules and procedures (which can be found at http://www.jamsadr.com/rules-clauses/).  In any such
proceeding, the arbitrator shall (a) have the authority to compel adequate discovery for the resolution of the dispute and to award such relief as would
otherwise be permitted by law; and (b) issue a written arbitration decision including the arbitrator’s essential findings and conclusions and a statement of the
award.  You and the Company each shall be entitled to all rights and remedies that either would be entitled to pursue in a court of law.  Nothing in this
Agreement is intended to prevent either the Company or you from obtaining injunctive relief in court to prevent irreparable harm pending the conclusion of
any such arbitration pursuant to applicable law.  Any awards or orders in such arbitrations may be entered and enforced as judgments in the federal and state
courts of any competent jurisdiction.

13. Section 409A.  It is intended that all of the benefits and payments under this Agreement satisfy, to the greatest extent possible, the
exemptions from the application of  Section 409A of the Internal Revenue Code of 1986, as amended (the “Code”) and the regulations and other guidance
thereunder and any state law of similar effect (collectively “Section 409A”), including but not limited to  the exempt under Treasury Regulations 1.409A‑1(b)
(4), and this Agreement will be construed to the greatest extent possible as consistent with those provisions.  To the extent not so exempt, this Agreement (and
any definitions hereunder) will be construed in a manner that complies with Section 409A, and incorporates by reference all required definitions and payment
terms.  For purposes of Section 409A (including, without limitation, for purposes of Treasury Regulation Section 1.409A‑2(b)(2)(iii)), your right to receive
any installment payments under this Agreement (whether severance payments, reimbursements or otherwise) shall be treated as a right to receive a series of
separate payments and, accordingly, each installment payment hereunder shall at all times be considered a separate and distinct payment.  Notwithstanding
any provision to the contrary in this letter, if you are deemed by the Company at the time of your   termination that constitutes a “separation from service” as
defined under Treasury Regulation Section 1.409A-1(h) to be a “specified employee” for purposes of Section 409A(a)(2)(B)(i), and if any of the payments
upon such separation from service set forth herein and/or under any other agreement with the Company are deemed to be “deferred compensation”, then to
the extent delayed commencement of any portion of such payments is required to avoid a prohibited distribution under Code Section 409A(a)(2)(B)(i) and the
related adverse taxation under Section 409A, the timing of the payments upon a separation from service will be delayed as follows: on the earlier to occur of
(i) the date that is six months and one day after the effective date of your separation from service, and (ii) the date of the your death (such earlier date, the
“Delayed Initial Payment Date”), the Company will (A) pay to you a lump sum amount equal to the sum of the payments upon separation from service that
you would otherwise have received through the Delayed Initial Payment Date if the commencement of the payments had not been delayed pursuant to this
paragraph, and (B) commence paying the balance of the payments in accordance with the applicable payment schedules set forth above. No interest will be
due on any amounts so deferred.

14. Miscellaneous.  This Agreement, including the General Release and PIIA, constitutes the complete, final and exclusive embodiment
of the entire agreement between you and the Company with regard to the subject matter hereof.  It is entered into without reliance on any promise or
representation, written or oral, other than
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those expressly contained herein, and it supersedes the Employment Agreement and any other agreements, promises, warranties or representations concerning
its subject matter.  This Agreement may not be modified or amended except in a writing signed by both you and a duly authorized officer of the
Company.  This Agreement will bind the heirs, personal representatives, successors and assigns of both you and the Company, and inure to the benefit of both
you and the Company, their heirs, successors and assigns.  If any provision of this Agreement is determined to be invalid or unenforceable, in whole or in
part, this determination shall not affect any other provision of this Agreement and the provision in question shall be modified so as to be rendered enforceable
in a manner consistent with the intent of the parties insofar as possible under applicable law.  This Agreement shall be construed and enforced in accordance
with the laws of the State of California without regard to conflicts of law principles.  Any ambiguity in this Agreement shall not be construed against either
party as the drafter.  Any waiver of a breach of this Agreement, or rights hereunder, shall be in writing and shall not be deemed to be a waiver of any
successive breach or rights hereunder.  This Agreement may be executed in counterparts which shall be deemed to be part of one original, and facsimile
signatures and signatures transmitted by PDF shall be equivalent to original signatures.

If this Agreement is acceptable to you, please sign below on or within seven (7) calendar days and then promptly return the fully signed original to me.  The
Company’s offer contained herein will automatically expire if we do not receive the fully signed Agreement from you within this timeframe.  

We look forward to continuing to work with you during the Transition Period, and wish you the best in your future endeavors.  

Sincerely,
 
BIOCEPT, INC.
  
By:  /s/ David F. Hale

 David F. Hale, Chairman of the Board of Directors
  
Exhibit A – General Release
Exhibit B – PIIA
  
UNDERSTOOD AND AGREED:
  
  /s/ William G. Kachioff

 William G. Kachioff
 
Date: August 17, 2015
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EXHIBIT A

GENERAL RELEASE OF CLAIMS
(TO BE SIGNED ON OR WITHIN 21 DAYS OF THE SEPARATION DATE)

1. Consideration.  In consideration of the payments and other benefits set forth in Section 4 of the Separation Agreement dated August
17, 2015 (the “Separation Agreement”), to which this General Release of Claims (the “General Release”) is attached, I, William G. Kachioff, hereby
furnish Biocept, Inc. (the “Company”) with the following:

2. General Release.  I hereby generally and completely release the Company, its parent and subsidiary entities, and its and their current
and former directors, officers, employees, shareholders, partners, agents, attorneys, predecessors, successors, insurers, affiliates, and assigns (collectively, the
“Released Parties”) of and from any and all claims, liabilities and obligations, both known and unknown, that arise out of or are in any way related to events,
acts, conduct, or omissions occurring prior to or on the date I sign this General Release (collectively, the “Released Claims”).  The Released Claims include,
but are not limited to: (a) all claims arising out of or in any way related to my employment with the Company or the termination of that employment; (b) all
claims related to my compensation or benefits from the Company, including salary, bonuses, commissions, paid time off, expense reimbursements, severance
pay, fringe benefits, stock, stock options, or any other ownership interests in the Company; (c) all claims for breach of contract, wrongful termination, and
breach of the implied covenant of good faith and fair dealing; (d) all tort claims, including claims for fraud, defamation, emotional distress, and discharge in
violation of public policy; and (e) all federal, state, and local statutory claims, including but not limited to claims for discrimination, harassment, retaliation,
attorneys’ fees, penalties, or other claims arising under the federal Civil Rights Act of 1964 (as amended), the federal Americans with Disabilities Act of 1990
(as amended), the federal Age Discrimination in Employment Act of 1967 (as amended) (the “ADEA”), the federal Family and Medical Leave Act
(“FMLA”); the California Fair Employment and Housing Act (as amended), and the California Labor Code.

3. Excluded Claims.  Notwithstanding the foregoing, I am not releasing any right of indemnification I may have pursuant to any fully
signed written indemnification agreement with the Company to which I am a party, the charter, bylaws, or operating agreements of the Company, or under
applicable law; I am not releasing any rights or claims which are not waivable as a matter of law; and I am not releasing any claims for breach of the
Separation Agreement arising after the date that I sign this General Release (collectively, the “Excluded Claims”).  In addition, I understand that nothing in
this General Release prevents me from filing, cooperating with, or participating in any proceeding before the Equal Employment Opportunity Commission,
the Department of Labor, the California Department of Fair Employment and Housing, or any other government agency, except that I acknowledge and agree
that I hereby waive my right to any monetary benefits in connection with any such claim, charge or proceeding.  I hereby represent and warrant that, other
than the Excluded Claims, I am not aware of any claims I have or might have against any of the Released Parties that are not included in the Released Claims.

4. ADEA Waiver.  I acknowledge that I am knowingly and voluntarily waiving and releasing any rights I may have under the ADEA
(“ADEA Waiver”).  I also acknowledge that the consideration given for the ADEA Waiver is in addition to anything of value to which I was already
entitled.  I further acknowledge that I have been advised by this writing, as required by the ADEA, that:  (a) my ADEA Waiver does not apply to any rights or
claims that arise after the date I sign this General Release; (b) I should consult with an attorney prior to signing this General Release; (c) I have twenty-one
(21) days from the Separation Date to consider this General Release (although I may choose to voluntarily sign it sooner); (d) I have seven (7) days following
the date I sign this General Release to revoke the ADEA Waiver; and (e) the General Release will not be effective until the date upon which the revocation
period has expired unexercised, which will be the eighth day after I sign this General Release.

5. Waiver of Unknown Claims.  In releasing claims unknown to me at present, I am waiving all rights and benefits under the following
provision of Section 1542 of the California Civil Code, and any law or legal principle of similar effect in any domestic or international jurisdiction:  “A
general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the release,
which if known by him or her must have materially affected his or her settlement with the debtor.”  I hereby expressly waive and relinquish all rights
and benefits under that section and any law of any other jurisdiction
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of similar effect with respect to my release of claims contained herein, including but not limited to any unknown or unsuspected claims.

This General Release, together with the Separation Agreement and the PIIA, constitutes the complete, final and exclusive embodiment of the entire agreement
between the Company and me with regard to the subject matter hereof.  I am not relying on any promise or representation by the Company that is not
expressly stated herein.  This General Release may only be modified by a writing signed by both me and a duly authorized officer of the Company.
 
 By:  
  William G. Kachioff
 Date:  
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EXHIBIT B

BIOCEPT, INC.

PROPRIETARY INFORMATION AND INVENTIONS AGREEMENT

In consideration of my employment or continued employment by BIOCEPT, INC. (the “Company”), and the compensation now and
hereafter paid to me, I, WILLIAM G. KACHIOFF, hereby agree as follows:

1. NONDISCLOSURE.

1.1 Recognition of Company’s Rights; Nondisclosure. At all times during my employment and thereafter, I will hold in strictest confidence and
will not disclose, use, lecture upon or publish any of the Company’s and/or its Affiliates’ Proprietary Information (defined below), except as such disclosure,
use or publication may be required in connection with my work for the Company, or unless an officer of the Company expressly authorizes such in writing. I
will obtain Company’s written approval before publishing or submitting for publication any material (written, verbal, or otherwise) that relates to my work at
Company and/or incorporates any Proprietary Information. I hereby assign to the Company any rights I may have or acquire in such Proprietary Information
and recognize that all Proprietary Information shall be the sole property of the Company and its assigns. For purposes of this Agreement, “Affiliate” means,
with respect to any specific entity, any other entity that, directly or indirectly, through one or more intermediaries, controls, is controlled by or is under
common control with such specified entity.

1.2 Proprietary Information. The term “Proprietary Information” shall mean any and all confidential and/or proprietary knowledge, data or
information of the Company and/or its Affiliates. By way of illustration but not limitation, “Proprietary Information” includes (a) trade secrets, inventions,
mask works, ideas, processes, formulas, source and object codes, data, programs, other works of authorship, know-how, improvements, discoveries,
developments, designs and techniques (hereinafter collectively referred to as “Inventions”); and (b) information regarding plans for research, development,
new products, marketing and selling, business plans, budgets and unpublished financial statements, licenses, prices and costs, suppliers and customers; and
(c) information regarding the skills and compensation of other employees of the Company and/or its Affiliates. Notwithstanding the foregoing, it is
understood that, at all such times, I am free to use information which is generally known in the trade or industry, which is not gained as result of a breach of
this Agreement, and my own, skill, knowledge, know-how and experience to whatever extent and in whichever way I wish.

1.3 Third Party Information. I understand, in addition, that the Company has received and in the future will receive from third parties confidential
or proprietary information (“Third Party Information”) subject to a duty on the Company’s part to maintain the confidentiality of such information and to
use it only for certain limited purposes. During the term of my employment and thereafter, I will hold Third Party Information in the strictest confidence and
will not disclose to anyone (other than Company personnel who need to know such information in connection with their work for the Company) or use,
except in connection with my work for the Company, Third Party Information unless expressly authorized by an officer of the Company in writing.

1.4 No Improper Use of Information of Prior Employers and Others. During my employment by the Company I will not improperly use or
disclose any confidential information or trade secrets, if any, of any former employer or any other person to whom I have an obligation of confidentiality, and
I will not bring onto the premises of the Company any unpublished documents or any property belonging to any former employer or any other person to
whom I have an obligation of confidentiality unless consented to in writing by that former employer or person. I will use in the performance of my duties only
information which is generally known and used by persons with training and experience comparable to my own, which is common knowledge in the industry
or otherwise legally in the public domain, or which is otherwise provided or developed by the Company.

2. ASSIGNMENT OF INVENTIONS.

2.1 Proprietary Rights. The term “Proprietary Rights” shall mean all trade secret, patent, copyright, mask work and other intellectual property
rights throughout the world.
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2.2 Prior Inventions. Inventions, if any, patented or unpatented, which I made prior to the commencement of my employment with the Company are
excluded from the scope of this Agreement. To preclude any possible uncertainty, I have set forth on Exhibit B (Previous Inventions) attached hereto a
complete list of all Inventions that I have, alone or jointly with others, conceived, developed or reduced to practice or caused to be conceived, developed or
reduced to practice prior to the commencement of my employment with the Company, that I consider to be my property or the property of third parties and
that I wish to have excluded from the scope of this Agreement (collectively referred to as “Prior Inventions”). If disclosure of any such Prior Invention
would cause me to violate any prior confidentiality agreement, I understand that I am not to list such Prior Inventions in Exhibit B but am only to disclose a
cursory name for each such invention, a listing of the party(ies) to whom it belongs and the fact that full disclosure as to such inventions has not been made
for that reason. A space is provided on Exhibit B for such purpose. If no such disclosure is attached, I represent that there are no Prior Inventions. If, in the
course of my employment with the Company, I incorporate a Prior Invention into a Company product, process or machine, the Company is hereby granted
and shall have a nonexclusive, royalty-free, irrevocable, perpetual, worldwide license (with rights to sublicense through multiple tiers of sublicensees) to
make, have made, modify, use and sell such Prior Invention. Notwithstanding the foregoing, I agree that I will not incorporate, or permit to be incorporated,
Prior Inventions in any Company Inventions without the Company’s prior written consent.

2.3 Assignment of Inventions. Subject to Sections 2.4 and 2.6, I hereby assign and agree to assign in the future (when any such Inventions or
Proprietary Rights are first reduced to practice or first fixed in a tangible medium, as applicable) to the Company all my right, title and interest in and to any
and all Inventions (and all Proprietary Rights with respect thereto) whether or not patentable or registrable under copyright or similar statutes, made or
conceived or reduced to practice or learned by me, either alone or jointly with others, during the period of my employment with the Company. Inventions
assigned to the Company, or to a third party as directed by the Company pursuant to this Section 2, are hereinafter referred to as “Company Inventions”.

2.4 Nonassignable Inventions. This Agreement does not apply to an Invention which qualifies fully as a nonassignable Invention under
Section 2870 of the California Labor Code (hereinafter “Section 2870”). I have reviewed the notification on Exhibit A (Limited Exclusion Notification) and
agree that my signature acknowledges receipt of the notification.

2.5 Obligation to Keep Company Informed. During the period of my employment and for six (6) months after termination of my employment with
the Company, I will promptly disclose to the Company fully and in writing all Inventions authored, conceived or reduced to practice by me, either alone or
jointly with others. In addition, I will promptly disclose to the Company all patent applications filed by me or on my behalf within a year after termination of
employment. At the time of each such disclosure, I will advise the Company in writing of any Inventions that I believe fully qualify for protection under
Section 2870; and I will at that time provide to the Company in writing all evidence necessary to substantiate that belief. The Company will keep in
confidence and will not use for any purpose or disclose to third parties without my consent any confidential information disclosed in writing to the Company
pursuant to this Agreement relating to Inventions that qualify fully for protection under the provisions of Section 2870. I will preserve the confidentiality of
any Invention that does not fully qualify for protection under Section 2870.

2.6 Government or Third Party. I also agree to assign all my right, title and interest in and to any particular Company Invention to a third party,
including without limitation the United States, as directed by the Company.

2.7 Works for Hire. I acknowledge that all original works of authorship which are made by me (solely or jointly with others) within the scope of my
employment and which are protectable by copyright are “works made for hire”, pursuant to United States Copyright Act (17 U.S.C., Section 101).

2.8 Enforcement of Proprietary Rights. I will assist the Company in every proper way to obtain, and from time to time enforce, United States and
foreign Proprietary Rights relating to Company Inventions in any and all countries. To that end I will execute, verify and deliver such documents and perform
such other acts (including appearances as a witness) as the Company may reasonably request for use in applying for, obtaining, perfecting, evidencing,
sustaining and enforcing such Proprietary Rights and the assignment thereof. In addition, I will execute, verify and deliver assignments of such Proprietary
Rights to the Company or its designee. My obligation to assist the Company with respect to Proprietary Rights relating to such Company Inventions in any
and all countries shall
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continue beyond the termination of my employment, but the Company shall compensate me at a reasonable rate after my termination for the time actually
spent by me at the Company’s request on such assistance.

In the event the Company is unable for any reason, after reasonable effort, to secure my signature on any document needed in connection with the actions
specified in the preceding paragraph, I hereby irrevocably designate and appoint the Company and its duly authorized officers and agents as my agent and
attorney in fact, which appointment is coupled with an interest, to act for and in my behalf to execute, verify and file any such documents and to do all other
lawfully permitted acts to further the purposes of the preceding paragraph with the same legal force and effect as if executed by me. I hereby waive and
quitclaim to the Company any and all claims, of any nature whatsoever, which I now or may hereafter have for infringement of any Proprietary Rights
assigned hereunder to the Company.

3. RECORDS. I agree to keep and maintain adequate and current records (in the form of notes, sketches, drawings and in any other form that may be required
by the Company) of all Proprietary Information developed by me and all Inventions made by me during the period of my employment at the Company, which
records shall be available to and remain the sole property of the Company at all times.

4. ADDITIONAL ACTIVITIES. I agree that during the period of my employment by the Company I will not, without the Company’s express written
consent, engage in any employment or business activity which is competitive with, or would otherwise conflict with, my employment by the Company. I
agree further that for the period of my employment by the Company and for one (l) year after the date of termination of my employment by the Company, I
will not induce or solicit any employee of the Company to leave the employ of the Company. I agree further that for the period of my employment by the
Company and for one (1) year after the date of termination of my employment by the Company, I will not, directly or indirectly, solicit the business of any
client or customer of the Company with whom I had direct or indirect contact or whose identity I learned as a result of my employment with the Company.

5. NO CONFLICTING OBLIGATION. I represent that my performance of all the terms of this Agreement and as an employee of the Company does not and will
not breach any agreement to keep in confidence information acquired by me in confidence or in trust prior to my employment by the Company. I have not
entered into, and I agree I will not enter into, any agreement either written or oral in conflict herewith.

6. RETURN OF COMPANY DOCUMENTS. When I leave the employ of the Company, I will deliver to the Company any and all drawings, notes, memoranda,
specifications, devices, formulas, and documents, together with all copies thereof, and any other material containing or disclosing any Company Inventions,
Third Party Information or Proprietary Information of the Company. I further agree that any property situated on the Company’s premises and owned by the
Company, including disks and other storage media, filing cabinets or other work areas, is subject to inspection by Company personnel at any time with or
without notice. Prior to leaving, I will cooperate with the Company in completing and signing the Company’s termination statement.

7. LEGAL AND EQUITABLE REMEDIES. Because my services are personal and unique and because I may have access to and become acquainted with the
Proprietary Information of the Company, the Company shall have the right to enforce this Agreement and any of its provisions by injunction, specific
performance or other equitable relief, without bond and without prejudice to any other rights and remedies that the Company may have for a breach of this
Agreement. Notwithstanding the Parties’ agreement, to the extent a Court or other tribunal requires an undertaking or bond I agree that an undertaking in the
amount of $1,000 is sufficient to protect my rights and interests.

8. NOTICES. Any notices required or permitted hereunder shall be given to the appropriate party at the address specified below or at such other address as the
Party shall specify in writing. Such notice shall be deemed given upon personal delivery to the appropriate address or if sent by certified or registered mail,
three (3) days after the date of mailing.

9. NOTIFICATION OF NEW EMPLOYER. In the event that I leave the employ of the Company, I hereby consent to the notification of my new employer of my
rights and obligations under this Agreement.

10. GENERAL PROVISIONS.
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10.1 Governing Law; Consent to Personal Jurisdiction. This Agreement will be governed by and construed according to the laws of the State of
California; as such laws are applied to agreements entered into and to be performed entirely within California between California residents. I hereby expressly
consent to the personal jurisdiction of the state and federal courts located in San Diego County, California for any lawsuit filed there against me by Company
arising from or related to this Agreement.

10.2 Severability. In case any one or more of the provisions contained in this Agreement shall, for any reason, be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect the other provisions of this Agreement, and this Agreement shall be
construed as if such invalid, illegal or unenforceable provision had never been contained herein. If moreover, any one or more of the provisions contained in
this Agreement shall for any reason be held to be excessively broad as to duration, geographical scope, activity or subject, it shall be construed by limiting
and reducing it, so as to be enforceable to the extent compatible with the applicable law as it shall then appear.

10.3 Successors and Assigns. This Agreement will be binding upon my heirs, executors, administrators and other legal representatives and will be
for the benefit of the Company, its successors, and its assigns.

10.4 Survival. The provisions of this Agreement shall survive the termination of my employment and the assignment of this Agreement by the
Company to any successor in interest or other assignee.

10.5 Employment. I agree and understand that nothing in this Agreement shall confer any right with respect to continuation of employment by the
Company, nor shall it interfere in any way with my right or the Company’s right to terminate my employment at any time, with or without Cause.

10.6 Waiver. No waiver by the Company of any breach of this Agreement shall be a waiver of any preceding or succeeding breach. No waiver by the
Company of any right under this Agreement shall be construed as a waiver of any other right. The Company shall not be required to give notice to enforce
strict adherence to all terms of this Agreement.

10.7 Entire Agreement. The obligations pursuant to Sections 1 and 2 of this Agreement shall apply to any time during which I was previously
employed, or am in the future employed, by the Company as a consultant if no other agreement governs nondisclosure and assignment of inventions during
such period. This Agreement is the final, complete and exclusive agreement of the Parties with respect to the subject matter hereof and supersedes and merges
all prior discussions between us. Specifically, this agreement replaces and supersedes that certain Confidential Disclosure Agreement executed among us on
July 5, 2011. No modification of or amendment to this Agreement, nor any waiver of any rights under this Agreement, will be effective unless in writing and
signed by the Party to be charged. Any subsequent change or changes in my duties, salary or compensation will not affect the validity or scope of this
Agreement.

This Agreement shall be effective as of the first day of my employment with the Company, namely: August 1, 2011.
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I HAVE READ THIS AGREEMENT CAREFULLY AND UNDERSTAND ITS TERMS. I HAVE COMPLETELY FILLED

OUT EXHIBIT B TO THIS AGREEMENT.

 

 
Dated: July 6, 2011
 
/s/ William G. Kachioff
(Signature)
 
WILLIAM G. KACHIOFF

 
ACCEPTED AND AGREED TO:
 
BIOCEPT, INC.
   
  
By:  
  
Title:  
  
Dated:  
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EXHIBIT A TO PIIA

LIMITED EXCLUSION NOTIFICATION

THIS IS TO NOTIFY you in accordance with Section 2872 of the California Labor Code that the foregoing Agreement between you and the Company
does not require you to assign or offer to assign to the Company any invention that you developed entirely on your own time without using the Company’s
equipment, supplies, facilities or trade secret information except for those inventions that either:

1. Relate at the time of conception or reduction to practice of the invention to the Company's business, or actual or demonstrably anticipated
research or development of the Company;

2. Result from any work performed by you for the Company.

To the extent a provision in the foregoing Agreement purports to require you to assign an invention otherwise excluded from the preceding
paragraph, the provision is against the public policy of this state and is unenforceable.

This limited exclusion does not apply to any patent or invention covered by a contract between the Company and the United States or any of its
agencies requiring full title to such patent or invention to be in the United States.

I ACKNOWLEDGE RECEIPT of a copy of this notification.
 
 /s/ William G. Kachioff
 William G. Kachioff
   
 Date: July 6, 2011
   
WITNESSED BY:   
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EXHIBIT B TO PIIA

 
TO: BIOCEPT, INC.
  
FROM: WILLIAM G. KACHIOFF

  
DATE: August 1, 2011
  
SUBJECT: Previous Inventions
 
1.      Except as listed in Section 2 below, the following is a complete list of all inventions or improvements relevant to the subject matter of my employment
by BIOCEPT, INC. (the “Company”) that have been made or conceived or first reduced to practice by me alone or jointly with others prior to my engagement
by the Company:
  

 ☒ No inventions or improvements.
  

 o See below:
  
  
  
  

 o Additional sheets attached.
  

2.      Due to a prior confidentiality agreement, I cannot complete the disclosure under Section 1 above with respect to inventions or improvements generally
listed below, the proprietary rights and duty of confidentiality with respect to which I owe to the following party(ies):
      
 Invention or Improvement  Party(ies)  Relationship
      
1.      
      
2.      
      
3.      
      

 o Additional sheets attached.
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Exhibit 99.2

 
Biocept Announces Personnel Change

 
SAN DIEGO (August 21, 2015) -- Biocept, Inc. (NASDAQ:BIOC), a molecular diagnostics company commercializing and developing liquid biopsies to
improve the detection and treatment of cancer, today announced the voluntary resignation of Bill Kachioff, Senior Vice President and Chief Financial Officer,
to pursue other business opportunities.  The company also announced that Mark G. Foletta has been appointed as the company’s interim Chief Financial
Officer, effective immediately.  
 
“Bill has been a valued member of our management team for more than four years and on behalf of Biocept and its board of directors, I thank him for his
dedicated service to our company,” said David F. Hale, Chairman of Biocept.  “We wish him well in his future endeavors.”
 
“Mark has more than 20 years of financial experience primarily in the healthcare industry, including serving as the Chief Financial Officer of a rapidly
growing, publicly traded biotechnology company,” said Michael Nall, President and Chief Executive Officer of Biocept.  “This is an exciting time at Biocept
as we expand into new cancer indications and increase our portfolio of biomarkers.  I’m delighted that Mark has agreed to join us as we continue to expand
the clinical utility and adoption of our liquid biopsy assays in order to improve patient outcomes and reduce healthcare costs.”
 
Mr. Foletta served as Senior Vice President and Chief Financial Officer of Amylin Pharmaceuticals, Inc. from 2000 through its acquisition by Bristol-Myers
Squibb in 2012.  At Amylin he was responsible for capital formation, financial management, financial reporting and investor relations.  He participated in the
successful commercial launch of three novel pharmaceutical products as the company evolved from R&D to commercialization.  Prior to Amylin Mr. Foletta
held a number of management positions with Intermark, Inc. and Triton Group Ltd., and served as an Audit Manager with Ernst & Young.  Mr. Foletta
received a BA in Business Economics from the University of California, Santa Barbara, is a certified public accountant (inactive) and is a member of the
Corporate Directors Forum.  Mr. Foletta serves on the boards of directors of publicly traded healthcare companies AMN Healthcare Services, Inc., Regulus
Therapeutics, Inc. and Dexcom, Inc., and privately held ViaCyte, Inc.  
 
About Biocept
 
Biocept, Inc. is a commercial-stage molecular diagnostics company that utilizes a proprietary technology platform and a standard blood sample to provide
physicians with important prognostic and predictive information to enhance individual treatment of patients with cancer. Biocept’s patented technology
platform captures and analyzes circulating tumor DNA, both in CTCs and in plasma (ctDNA). Biocept currently offers assays for gastric cancer, breast
cancer, lung cancer, colorectal cancer and melanoma, and plans to introduce CLIA-validated assays for prostate cancer and other solid tumors in the near
term. For additional information, please visit www.biocept.com.
 
Forward-Looking Statements Disclaimer Statement
 
This release contains forward-looking statements that are based upon current expectations or beliefs, as well as a number of assumptions about future events.
Although we believe that the expectations reflected in the forward-looking statements and the assumptions upon which they are based are reasonable, we can
give no assurance that such expectations and assumptions will prove to have been correct. Forward-looking statements are generally identifiable by the use of
words like "may," "will," "should," "could," "expect," "anticipate," "estimate," "believe," "intend," or "project" or the negative of these words or other
variations on these words or comparable terminology. To the extent that statements in this release are not strictly historical, including without limitation
statements as to our ability to validate the use of liquid biopsies for targeted therapies, our ability to expand  into new cancer indications and grow our
portfolio of biomarker assays, our ability to expand the clinical utility and adoption of our liquid biopsy assays, our liquid biopsy technology providing
accurate biomarker information,  improvement of patient outcomes and our impact on diagnostic strategies and healthcare costs, such statements are forward-
looking, and are made pursuant to the safe harbor provisions of the Private Securities Litigation Reform Act of 1995. The reader is cautioned not to put undue
reliance on these forward-looking statements, as these statements are subject to

 



 
numerous risk factors as set forth in our Securities and Exchange Commission (SEC) filings. The effects of such risks and uncertainties could cause actual
results to differ materially from the forward-looking statements contained in this release. We do not plan to update any such forward-looking statements and
expressly disclaim any duty to update the information contained in this press release except as required by law. Readers are advised to review our filings with
the SEC, which can be accessed over the Internet at the SEC's website located at www.sec.gov.
 
Investor Contact:
 
LHA
Jody Cain
jcain@lhai.com
310-691-7100

 

 

 



Exhibit 99.3
 

EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (this “Agreement”) is entered into by and between Biocept, Inc., a Delaware corporation (the “Company”), and
Mark G. Foletta (“Executive”), and shall be effective as of August 18, 2015 (the “Effective Date”).

WHEREAS, the Company desires to employ Executive, and Executive desires to accept employment with the Company, on the terms and
conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual promises herein contained, the parties agree as follows:

1. EMPLOYMENT PERIOD.  Executive’s employment hereunder shall commence on the Effective Date and shall continue until
terminated pursuant to Section 4 below.

2. SERVICES TO BE RENDERED.

(a) Duties and Responsibilities.  Executive shall serve as interim Chief Financial Officer of the Company
(“CFO”).  In the performance of such duties, Executive shall report directly to the Chief Executive Officer of the Company (the “CEO”) and shall be subject
to the direction of the CEO and to such limits upon Executive’s authority as the CEO may from time to time impose.  Executive’s primary place of work shall
be the Company’s facility in San Diego, California, or such other location within San Diego County as may be designated by the CEO from time to
time.  Executive shall also render services at such other places within or outside the United States as the CEO may direct from time to time.  Executive shall
be subject to and comply with the policies and procedures generally applicable to senior executives of the Company to the extent the same are not inconsistent
with any term of this Agreement.

(b) Exclusive Services.  Executive shall at all times faithfully, industriously and to the best of his ability,
experience and talent perform to the satisfaction of the CEO and the Board of Directors of the Company (the “Board”) all of the duties that may be assigned
to Executive hereunder and shall devote 75% of his productive time and efforts to the performance of such duties.  Subject to the terms of the Employee
Proprietary Information and Inventions Agreement referred to in Section 5(b), this shall not preclude Executive from devoting time to the consulting activities
set forth on Exhibit A, serving on the board of directors of the Company’s set forth on Exhibit A, and devoting time to personal and family investments or
serving on community and civic boards, or participating in industry associations, provided such activities do not interfere with his duties to the Company, as
determined in good faith by the Board.  Executive agrees that he will not join any additional boards, other than those set forth on Exhibit A or community
and civic boards (which do not interfere with his or her duties to the Company), without the prior approval of the Board.

3. COMPENSATION AND BENEFITS.  The Company shall pay or provide, as the case may be, to Executive the compensation and
other benefits and rights set forth in this Section 3.

(a) Base Salary.  As compensation for services as interim CFO, Executive will be paid a salary of
$300,000 per year, which shall be payable, less any required payroll deductions and withholdings in regular periodic payments in accordance with the
Company’s policy.  Executive’s base salary shall be subject to review annually by and at the sole discretion of the Compensation Committee of the Board.

(b) Bonuses.  The Executive will be eligible to participate in the Company’s annual cash incentive plan for
its executives, at the sole discretion of the Board.

(c) Benefits.  Executive shall be entitled to participate in benefits under the Company’s benefit plans and
arrangements, including, without limitation, any employee benefit plan or arrangement made available by the Company to its senior executives, subject to and
on a basis consistent with the terms, conditions and
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overall administration of such plans and arrangements.  The Company shall have the right to amend or delete any such benefit plan or arrangement made
available by the Company to its senior executives and not otherwise specifically provided for herein.

(d) Expenses.  The Company shall reimburse Executive for reasonable out-of-pocket business expenses
incurred in connection with the performance of his duties hereunder, subject to such policies as the Company may from time to time establish, and Executive
furnishing the Company with evidence in the form of receipts satisfactory to the Company substantiating the claimed expenditures.

(e) Paid Time Off.  Executive shall be entitled to such periods of paid time off (“PTO”) each year as
provided under the Company’s PTO policy and as otherwise provided for senior executive officers; provided, that Executive will accrue PTO at a rate of at
least 12 days per year.  Should Executive’s employment terminate for any reason, Executive shall be entitled to unpaid PTO as of the date of termination of
this Agreement.  In addition to the foregoing, Executive shall be entitled to additional PTO as approved in advance in writing by either the Company’s Chief
Executive Officer or the Chairman of the Board.  

(f) Equity Plans.  Executive shall be entitled to participate in any equity or other employee benefit plan
that is generally available to senior executive officers, as distinguished from general management, of the Company.  Except as otherwise provided in this
Agreement, Executive’s participation in and benefits under any such plan shall be on the terms and subject to the conditions specified in the governing
document of the particular plan.  As additional compensation, contingent and effective upon the commencement of Executive’s services to the Company,
Executive will receive the following equity grant:

(i) Subject to approval of the Board or the Compensation Committee of the Board, the
Company will grant to the Executive an option (the “Option”) under the Company’s Amended and Restated 2013 Equity Incentive Plan (the “Plan”) to
purchase 50,000 shares of the Company’s Common Stock.  The Option will vest in full upon the earlier of (A) the Company’s employment of a full time CFO
to replace the Executive as interim CFO and (B) six months from the commencement of Executive’s employment with the Company.  The Option will be
subject to acceleration of vesting as set forth in the Plan, and shall have a post termination exercise period of one year.

(g) Indemnification; Insurance.  Executive will be a party to the Company’s Indemnification Agreement
with all officers and directors of the Company and the D&O insurance policy which covers all officers and directors of the Company.

4. AT-WILL EMPLOYMENT; TERMINATION.  The Company and Executive acknowledge that Executive’s employment is and shall
continue to be at-will, as defined under applicable law, and that Executive’s employment with the Company may be terminated by either party at any time for
any or no reason, with or without notice.  If Executive’s employment terminates for any reason, Executive shall not be entitled to any payments, benefits,
damages, awards or compensation other than as provided in this Agreement.  Executive’s employment under this Agreement shall be terminated immediately
on the death of Executive.

(a) Return of the Company’s Property.  If Executive’s employment is terminated for any reason, the
Company shall have the right, at its option, to require Executive to vacate his offices prior to or on the effective date of termination and to cease all activities
on the Company’s behalf.  Upon the termination of his employment in any manner, Executive shall immediately surrender to the Company all lists, books and
records of, or in connection with, the Company’s business, and all other property belonging to the Company, it being distinctly understood that all such lists,
books and records, and other documents, are the property of the Company.  Executive shall deliver to the Company a signed statement certifying compliance
with this Section 4(a).

5. CERTAIN COVENANTS.

(a) Noncompetition.  Except as may otherwise be approved by the Board, during the term of Executive’s
employment, Executive shall not have any ownership interest (of record or beneficial) in, or have any interest as an employee, salesman, consultant, officer or
director in, or otherwise aid or assist in any manner, any
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firm, corporation, partnership, proprietorship or other business that engages in any county, city or part thereof in the United States and/or any foreign country
in a business which competes directly or indirectly (as determined by the Board) with the Company’s business in such county, city or part thereof, so long as
the Company, or any successor in interest of the Company to the business and goodwill of the Company, remains engaged in such business in such county,
city or part thereof or continues to solicit customers or potential customers therein; provided, however, that Executive may (i) own, directly or indirectly,
solely as an investment, securities of any entity which are traded on any national securities exchange if Executive (x) is not a controlling person of, or a
member of a group which controls, such entity; or (y) does not, directly or indirectly, own 1% or more of any class of securities of any such entity, and (ii)
receive and hold equity securities in connection with the board services set forth on Exhibit A and any other board services approved pursuant to the terms of
this Agreement.

(b) Confidential Information.  Executive and the Company shall enter into the Company’s standard
employee proprietary information and inventions agreement (the “Employee Proprietary Information and Inventions Agreement”).  Executive agrees to
perform each and every obligation of Executive therein contained.

(c) Solicitation of Employees.  Executive shall not during the term of Executive’s employment (the
“Restricted Period”), directly or indirectly, solicit or encourage to leave the employment of the Company or any of its affiliates, any employee of the
Company or any of its affiliates.

(d) Solicitation of Consultants.  Executive shall not during the Restricted Period, directly or indirectly,
hire, solicit or encourage to cease work with the Company or any of its affiliates any consultant then under contract with the Company or any of its affiliates
within one year of the termination of such consultant’s engagement by the Company or any of its affiliates.

(e) Rights and Remedies Upon Breach.  If Executive breaches or threatens to commit a breach of any of
the provisions of this Section 5 (the “Restrictive Covenants”), the Company shall have the following rights and remedies, each of which rights and remedies
shall be independent of the other and severally enforceable, and all of which rights and remedies shall be in addition to, and not in lieu of, any other rights and
remedies available to the Company under law or in equity:

(i) Specific Performance.  The right and remedy to have the Restrictive Covenants
specifically enforced by any court having equity jurisdiction, all without the need to post a bond or any other security or to prove any amount of actual
damage or that money damages would not provide an adequate remedy, it being acknowledged and agreed that any such breach or threatened breach will
cause irreparable injury to the Company and that money damages will not provide adequate remedy to the Company; and

(ii) Accounting and Indemnification.  The right and remedy to require Executive
(i) to account for and pay over to the Company all compensation, profits, monies, accruals, increments or other benefits derived or received by Executive or
any associated party deriving such benefits as a result of any such breach of the Restrictive Covenants; and (ii) to indemnify the Company against any other
losses, damages (including special and consequential damages), costs and expenses, including actual attorneys’ fees and court costs, which may be incurred
by them and which result from or arise out of any such breach or threatened breach of the Restrictive Covenants.

(f) Severability of Covenants/Blue Pencilling.  If any court determines that any of the Restrictive
Covenants, or any part thereof, is invalid or unenforceable, the remainder of the Restrictive Covenants shall not thereby be affected and shall be given full
effect, without regard to the invalid portions.  If any court determines that any of the Restrictive Covenants, or any part thereof, are unenforceable because of
the duration of such provision or the area covered thereby, such court shall have the power to reduce the duration or area of such provision and, in its reduced
form, such provision shall then be enforceable and shall be enforced.  Executive hereby waives any and all right to attack the validity of the Restrictive
Covenants on the grounds of the breadth of their geographic scope or the length of their term.

(g) Enforceability in Jurisdictions.  The Company and Executive intend to and do hereby confer
jurisdiction to enforce the Restrictive Covenants upon the courts of any jurisdiction within the geographical scope of such covenants.  If the courts of any one
or more of such jurisdictions hold the Restrictive Covenants
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wholly unenforceable by reason of the breadth of such scope or otherwise, it is the intention of the Company and Executive that such determination not bar or
in any way affect the right of the Company to the relief provided above in the courts of any other jurisdiction within the geographical scope of such
covenants, as to breaches of such covenants in such other respective jurisdictions, such covenants as they relate to each jurisdiction being, for this purpose,
severable into diverse and independent covenants.

(h) Definitions.  For purposes of this Section 5, the term “Company” means not only Biocept, Inc., but
also any company, partnership or entity which, directly or indirectly, controls, is controlled by or is under common control with Biocept, Inc.

6. INSURANCE.  The Company shall have the right to take out life, health, accident, “key-man” or other insurance covering
Executive, in the name of the Company and at the Company’s expense in any amount deemed appropriate by the Company.  Executive shall assist the
Company in obtaining such insurance, including, without limitation, submitting to any required examinations and providing information and data required by
insurance companies.

7. ARBITRATION.  Any dispute, claim or controversy based on, arising out of or relating to Executive’s employment or this
Agreement shall be settled by final and binding arbitration in San Diego, California, before a single neutral arbitrator in accordance with the National Rules
for the Resolution of Employment Disputes (the “Rules”) of the American Arbitration Association, and judgment on the award rendered by the arbitrator may
be entered in any court having jurisdiction.  Arbitration may be compelled pursuant to the California Arbitration Act (Code of Civil Procedure §§
1280 et seq.).  If the parties are unable to agree upon an arbitrator, one shall be appointed by the AAA in accordance with its Rules.  Each party shall pay the
fees of its own attorneys, the expenses of its witnesses and all other expenses connected with presenting its case; however, Executive and the Company agree
that, to the extent permitted by law, the arbitrator may, in his or her discretion, award reasonable attorneys’ fees to the prevailing party; provided, further, that
the prevailing party shall be reimbursed for such fees, costs and expenses within 45 days following any such award, but in no event later than the last day of
the Executive’s taxable year following the taxable year in which the fees, costs and expenses were incurred; provided, further, that the parties’ obligations
pursuant to this sentence shall terminate on the 10th anniversary of the date of Executive’s termination of employment.  Other costs of the arbitration,
including the cost of any record or transcripts of the arbitration, AAA’s administrative fees, the fee of the arbitrator, and all other fees and costs, shall be borne
by the Company.  This Section 7 is intended to be the exclusive method for resolving any and all claims by the parties against each other for payment of
damages under this Agreement or relating to Executive’s employment; provided, however, that Executive shall retain the right to file administrative charges
with or seek relief through any government agency of competent jurisdiction, and to participate in any government investigation, including but not limited to
(i) claims for workers’ compensation, state disability insurance or unemployment insurance; (ii) claims for unpaid wages or waiting time penalties brought
before the California Division of Labor Standards Enforcement; provided, however, that any appeal from an award or from denial of an award of wages
and/or waiting time penalties shall be arbitrated pursuant to the terms of this Agreement; and (iii) claims for administrative relief from the United States Equal
Employment Opportunity Commission and/or the California Department of Fair Employment and Housing (or any similar agency in any applicable
jurisdiction other than California); provided, further, that Executive shall not be entitled to obtain any monetary relief through such agencies other than
workers’ compensation benefits or unemployment insurance benefits.  This Agreement shall not limit either party’s right to obtain any provisional remedy,
including, without limitation, injunctive or similar relief, from any court of competent jurisdiction as may be necessary to protect their rights and interests
pending the outcome of arbitration, including without limitation injunctive relief, in any court of competent jurisdiction pursuant to California Code of Civil
Procedure § 1281.8 or any similar statute of an applicable jurisdiction.  Seeking any such relief shall not be deemed to be a waiver of such party’s right to
compel arbitration.  Both Executive and the Company expressly waive their right to a jury trial.

8. GENERAL RELATIONSHIP.  Executive shall be considered an employee of the Company within the meaning of all federal, state
and local laws and regulations including, but not limited to, laws and regulations governing unemployment insurance, workers’ compensation, industrial
accident, labor and taxes.
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9. MISCELLANEOUS.

(a) Modification; Prior Claims.  This Agreement sets forth the entire understanding of the parties with
respect to the subject matter hereof, supersedes all existing agreements between them concerning such subject matter, including any offer letter between the
Company and Executive, and may be modified only by a written instrument duly executed by each party.

(b) Assignment; Assumption by Successor.  The rights of the Company under this Agreement may,
without the consent of Executive, be assigned by the Company, in its sole and unfettered discretion, to any person, firm, corporation or other business entity
which at any time, whether by purchase, merger or otherwise, directly or indirectly, acquires all or substantially all of the assets or business of the
Company.  The Company will require any successor (whether direct or indirect, by purchase, merger or otherwise) to all or substantially all of the business or
assets of the Company expressly to assume and to agree to perform this Agreement in the same manner and to the same extent that the Company would be
required to perform it if no such succession had taken place; provided, however, that no such assumption shall relieve the Company of its obligations
hereunder.  As used in this Agreement, the “Company” shall mean the Company as hereinbefore defined and any successor to its business and/or assets as
aforesaid which assumes and agrees to perform this Agreement by operation of law or otherwise.

(c) Survival.  The covenants, agreements, representations and warranties contained in or made in
Sections 5, 7 and 9 of this Agreement shall survive any termination of Executive’s employment.

(d) Third-Party Beneficiaries.  This Agreement does not create, and shall not be construed as creating,
any rights enforceable by any person not a party to this Agreement.

(e) Waiver.  The failure of either party hereto at any time to enforce performance by the other party of any
provision of this Agreement shall in no way affect such party’s rights thereafter to enforce the same, nor shall the waiver by either party of any breach of any
provision hereof be deemed to be a waiver by such party of any other breach of the same or any other provision hereof.

(f) Section Headings.  The headings of the several sections in this Agreement are inserted solely for the
convenience of the parties and are not a part of and are not intended to govern, limit or aid in the construction of any term or provision hereof.

(g) Notices.  Any notice required or permitted by this Agreement shall be in writing and shall be delivered
as follows with notice deemed given as indicated: (i) by personal delivery when delivered personally; (ii) by overnight courier upon written verification of
receipt; (iii) by email or facsimile transmission upon acknowledgment of receipt of electronic transmission; or (iv) by certified or registered mail, return
receipt requested, upon verification of receipt.  Notice shall be sent to Executive at the address listed on the Company’s personnel records and to the Company
at its principal place of business, or such other address as either party may specify in writing.

(h) Severability.  All Sections, clauses and covenants contained in this Agreement are severable, and in the
event any of them shall be held to be invalid by any court, this Agreement shall be interpreted as if such invalid Sections, clauses or covenants were not
contained herein.

(i) Governing Law and Venue.  This Agreement is to be governed by and construed in accordance with
the laws of the State of California applicable to contracts made and to be performed wholly within such State, and without regard to the conflicts of laws
principles thereof.  Except as provided in Section 5 and 7, any suit brought hereon shall be brought in the state or federal courts sitting in San Diego,
California, the parties hereto hereby waiving any claim or defense that such forum is not convenient or proper.  Each party hereby agrees that any such court
shall have in personam jurisdiction over it and consents to service of process in any manner authorized by California law.
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(j) Non-transferability of Interest.  None of the rights of Executive to receive any form of compensation
payable pursuant to this Agreement shall be assignable or transferable except through a testamentary disposition or by the laws of descent and distribution
upon the death of Executive.  Any attempted assignment, transfer, conveyance, or other disposition (other than as aforesaid) of any interest in the rights of
Executive to receive any form of compensation to be made by the Company pursuant to this Agreement shall be void.

(k) Gender.  Where the context so requires, the use of the masculine gender shall include the feminine
and/or neuter genders and the singular shall include the plural, and vice versa, and the word “person” shall include any corporation, firm, partnership or other
form of association.

(l) Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same Agreement.  Electronically delivered signatures shall be as effective as original
signatures.

(m) Construction.  The language in all parts of this Agreement shall in all cases be construed simply,
according to its fair meaning, and not strictly for or against any of the parties hereto.  Without limitation, there shall be no presumption against any party on
the ground that such party was responsible for drafting this Agreement or any part thereof.

(n) Withholding and other Deductions.  All compensation payable to Executive hereunder shall be
subject to such deductions as the Company is from time to time required to make pursuant to law, governmental regulation or order.

(Signature Page Follows)
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.

 
  BIOCEPT, INC.
  By: /s/ David F. Hale
  Name: David F. Hale
  Title: Chairman of the Board
    
   EXECUTIVE
   /s/ Mark G. Foletta
   Print Name: Mark G. Foletta
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EXHIBIT A

CONSULTING SERVICES

 
None
 

BOARD SERVICES

 
1. AMN Healthcare Services, Inc.  (NYSE:AHS) - Board member and member of the Audit Committee.

2. Dexcom, Inc. (NASDAQ:DXCM) - Board member, Chairman of the Audit Committee and member of the Compensation Committee.

3. Regulus Therapeutics, Inc. (NASDAQ:RGLS) - Board member, Chairman of the Audit Committee and member of the Nominating and Governance
Committee.

4. Viacyte, Inc. (private) - Board member and Chairman of the Audit Committee.
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