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The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed with
the Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities and is not soliciting an offer to buy these
securities in any jurisdiction where the offer or sale is not permitted.

PRELIMINARY PROSPECTUS, SUBJECT TO COMPLETION, DATED MAY 23, 2018

Subscription Rights to Purchase Up to                Units
Consisting of an Aggregate of Up to                Shares of Series A Convertible Preferred Stock

and Warrants to Purchase Up to              Shares of Common Stock
at a Subscription Price of $                  Per Unit

We are distributing to holders of our common stock and warrants we issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017,
August 9, 2017 and January 30, 2018, at no charge, non-transferable subscription rights to purchase units. Each unit, which we refer to as a Unit, consists of
one share of Series A Convertible Preferred Stock, which we refer to as the Preferred Stock, and                      warrants, which we refer to as the Warrants.
Each Warrant will be exercisable for one share of our common stock. We refer to the offering that is the subject of this prospectus as the Rights Offering. In
the Rights Offering, you will receive one subscription right for every share of common stock (including each share of common stock issuable upon exercise
of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) owned at 5:00 p.m., Eastern
Time, on                       , 2018, the record date of the Rights Offering, or the Record Date. The Preferred Stock and the Warrants comprising the Units will
separate upon the closing of the Rights Offering and will be issued separately but may only be purchased as a Unit, and the Units will not trade as a separate
security. The subscription rights will not be tradable.  Holders of warrants as of the record date that we issued February 13, 2015, May 4, 2016, October 19,
2016, March 31, 2017, August 9, 2017 and January 30, 2018 will also receive subscription rights pursuant to the terms of those warrants.

Each subscription right will entitle you to purchase one Unit, which we refer to as the Basic Subscription Right, at a subscription price per Unit of
$                  , which we refer to as the Subscription Price. Each Warrant entitles the holder to purchase one share of common stock at an exercise price of
$                     per share from the date of issuance through its expiration five years from the date of issuance. If you exercise your Basic Subscription Rights in
full, and any portion of the Units remain available under the Rights Offering, you will be entitled to an over-subscription privilege to purchase a portion of the
unsubscribed Units at the Subscription Price, subject to proration and ownership limitations, which we refer to as the Over-Subscription Privilege. Each
subscription right consists of a Basic Subscription Right and an Over-Subscription Privilege, which we refer to as the Subscription Right.

The Subscription Rights will expire if they are not exercised by 5:00 p.m., Eastern Time, on                       , 2018, unless the Rights Offering is
extended or earlier terminated by the Company. If we elect to extend the Rights Offering, we will issue a press release announcing the extension no later than
9:00 a.m., Eastern Time, on the next business day after the most recently announced expiration date of the Rights Offering. We may extend the Rights
Offering for additional periods in our sole discretion. Once made, all exercises of Subscription Rights are irrevocable.

We have not entered into any standby purchase agreement or other similar arrangement in connection with the Rights Offering. The Rights Offering
is being conducted on a best-efforts basis and there is no minimum amount of proceeds necessary to be received in order for us to close the Rights Offering.

We have engaged Maxim Group LLC and Dawson James Securities, Inc. to act as co-dealer-managers in the Rights Offering.

Investing in our securities involves a high degree of risk. See “Risk Factors” beginning on page 12 of this prospectus. You should carefully
consider these risk factors, as well as the information contained in this prospectus, before you invest.

                      will serve as the Subscription and Information Agent for the Rights Offering. The Subscription Agent will hold the funds we receive
from subscribers until we complete, abandon or terminate the Rights Offering. If you want to participate in this Rights Offering and you are the record holder
of your shares, we recommend that you submit your subscription documents to the Subscription Agent well before the deadline. If you want to participate in
this Rights Offering and you hold shares or participating warrants through your broker, dealer, bank or other nominee, you should promptly contact your
broker, dealer, bank or other nominee and submit your subscription documents in accordance with the instructions and within the time period provided by
your broker, dealer, bank or other nominee. For a detailed discussion, see “The Rights Offering - The Subscription Rights.”
 



 

Our board of directors reserves the right to terminate the Rights Offering for any reason any time before the closing of the Rights Offering. If we
terminate the Rights Offering, all subscription payments received will be returned within 10 business days, without interest or deduction. We expect the
Rights Offering to expire on or about                           , 2018, subject to our right to extend the Rights Offering as described above, and that we would close on
subscriptions within five business days of such date.

Our common stock is listed on the Nasdaq Capital Market, or Nasdaq, under the symbol “BIOC.” On May 22, 2018, the last reported sale price of
our common stock was $0.1825 per share. There is no public trading market for the Preferred Stock or the Warrants and they will not be listed for trading on
Nasdaq or any other securities exchange or market. The Subscription Rights are non-transferrable and will not be listed for trading on Nasdaq or any other
securities exchange or market. You are urged to obtain a current price quote for our common stock before exercising your Subscription Rights.
 

 
  

Per Unit
   

Total(2)

Subscription price  $    $  
Dealer-Manager fees and expenses(1)  $    $  
Proceeds to us, before expenses  $    $  

 

 (1) In connection with this Rights Offering, we have agreed to pay to Maxim Group LLC and Dawson James Securities, Inc. as the co-dealer-managers
an aggregate cash fee equal to 8.0% of the gross proceeds received by us directly from exercises of the Subscription Rights. See “Plan of
Distribution.”

 (2) Assumes the Rights Offering is fully subscribed, but excludes proceeds from the exercise of Warrants included within the Units.

Our board of directors is making no recommendation regarding your exercise of the Subscription Rights. You should carefully consider
whether to exercise your Subscription Rights before the expiration date. You may not revoke or revise any exercises of Subscription Rights once
made.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or
passed upon the adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense.
 

 

Co-Dealer-Managers

Maxim Group LLC Dawson James Securities, Inc.

The date of this Prospectus is               , 2018
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ABOUT THIS PROSPECTUS

The registration statement of which this prospectus forms a part that we have filed with the Securities and Exchange Commission, or SEC, includes
exhibits that provide more detail of the matters discussed in this prospectus. You should read this prospectus and the related exhibits filed with the SEC,
together with the additional information described under the headings “Where You Can Find More Information” and “Incorporation by Reference” before
making your investment decision.

You should rely only on the information provided in this prospectus or in a prospectus supplement or any free writing prospectuses or amendments
thereto. Neither we nor the deal-managers have authorized anyone else to provide you with different information. If anyone provides you with different or
inconsistent information, you should not rely on it. You should assume that the information in this prospectus is accurate only as of the date hereof. Our
business, financial condition, results of operations and prospects may have changed since that date.

We are not, and the dealer-managers are not, offering to sell or seeking offers to purchase these securities in any jurisdiction where the offer or sale
is not permitted. We and the dealer-managers have not done anything that would permit this offering or possession or distribution of this prospectus in any
jurisdiction where action for that purpose is required, other than in the United States. Persons outside the United States who come into possession of this
prospectus must inform themselves about, and observe any restrictions relating to, the offering of the securities as to distribution of the prospectus outside of
the United States.

Unless the context otherwise requires, references in this prospectus to “Biocept,” “the Company,” “we,” “us” and “our” refer to Biocept, Inc. and
our subsidiaries. Solely for convenience, trademarks and tradenames referred to in this prospectus may appear without the ® or ™ symbols, but such
references are not intended to indicate in any way that we will not assert, to the fullest extent under applicable law, our rights, or that the applicable owner
will not assert its rights, to these trademarks and tradenames.

Unless the context otherwise requires, references in this prospectus to shares of our common stock, including prices per share of our common
stock, do not reflect the proposed reverse stock split to be considered at our 2018 Annual Meeting of Stockholders to be held on June 28, 2018.
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PROSPECTUS SUMMARY

This summary contains basic information about us and this offering. Because it is a summary, it does not contain all of the information that
you should consider before investing. Before you decide to invest in our Units, you should read this entire prospectus carefully, including the section
entitled “Risk Factors” and any information incorporated by reference herein.

Our Business

We are an early stage molecular oncology diagnostics company that develops and commercializes proprietary circulating tumor cell, or CTC,
and circulating tumor DNA, or ctDNA, assays utilizing a standard blood sample, or “liquid biopsy.” Our current and planned assays are intended to
provide information to aid healthcare providers to identify specific oncogenic alterations that may qualify a subset of cancer patients for targeted
therapy at diagnosis, progression or for monitoring in order to identify specific resistance mechanisms. Sometimes traditional procedures, such as
surgical tissue biopsies, result in tumor tissue that is insufficient and/or unable to provide the molecular subtype information necessary for clinical
decisions. Our assays, performed on blood, have the potential to provide more contemporaneous information on the characteristics of a patient’s disease
when compared with tissue biopsy and radiographic imaging.

Our current assays and our planned future assays focus on key solid tumor indications utilizing our Target-SelectorTM liquid biopsy
technology platform for the biomarker analysis of CTCs and ctDNA from a standard blood sample. Our patented Target-Selector CTC offering is based
on an internally developed microfluidics-based cell capture and analysis platform, with enabling features that change how information provided by
CTC testing is used by clinicians. Our CTC technology could also be validated on cerebral spinal fluid in order to provide information for patients with
leptomeningeal disease. Our patented Target-Selector ctDNA technology enables detection of mutations and genome alterations with enhanced
sensitivity and specificity, and is applicable to nucleic acid from ctDNA, and could potentially be validated for other sample types such as bone marrow,
tissue or cerebrospinal fluid. Our Target-Selector CTC and ctDNA platforms provide both biomarker detection as well as monitoring capabilities and
require only a patient blood sample. We believe that our Target-Selector platform technology has the potential to be developed and commercialized as
in vitro diagnostic (IVD) test kits, and we are currently pursuing this strategy.

At our corporate headquarters facility located in San Diego, California, we operate a clinical laboratory that is certified under the Clinical
Laboratory Improvement Amendments of 1988, or CLIA, and accredited by the College of American Pathologists, or CAP. We also performed research
and development that led to our current assays, and continue to perform research and development for our planned assays, at this same facility. In
addition, we manufacture our microfluidic channels, related equipment and certain reagents. The assays we offer and intend to offer are classified as
laboratory developed tests, or LDTs, under CLIA regulations. CLIA certification is required before any clinical laboratory, including ours, may perform
testing on human specimens for the purpose of obtaining information for the diagnosis, prevention, or treatment of disease or the assessment of health.
In addition, we participate in and have received CAP accreditation, which includes rigorous bi-annual laboratory inspections and adherence to specific
quality standards.

Our primary sales strategy is to engage medical oncologists and other physicians in the United States at private and group practices, hospitals
and cancer centers. In addition, we market our clinical trial and research services to pharmaceutical and biopharmaceutical companies and clinical
research organizations. Additionally, commencing in October 2017, our pathology partnership program, branded as Empower TCTM, provides the
unique ability for pathologists to participate in the interpretation of liquid biopsy results and is available to pathology practices and hospital systems
throughout the United States. Further, sales to laboratory supply distributors of our proprietary blood collection tubes, or BCTs, commenced during the
three months ending June 30, 2018, which allow for the intact transport of liquid biopsy samples for research use only, or RUO, from regions around
the world.

Our revenue generating efforts are focused in three areas:

 • medical oncologists, surgical oncologists, pulmonologists, pathologists and other physicians who use the biomarker information we
provide in order to determine the best treatment plan for their patients;

 • providing laboratory services utilizing both our CTC and ctDNA testing in order to help pharmaceutical and biopharmaceutical
companies developing drug candidate therapies to treat cancer; and

 • licensing and/or selling our proprietary testing and/or technologies, including our BCTs, to partners in the United States and abroad.
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Summary of the Rights Offering

 
Securities to be Offered We are distributing to you, at no charge, one non-transferable Subscription Right to purchase one Unit

for every share of our common stock (or share of common stock issuable upon exercise of our February
13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018
warrants) that you owned on the Record Date. Each Unit consists of one share of our Preferred Stock
and                       Warrants.

  
Size of Offering                           Units.
  
Subscription Price $                   per Unit.
  
Series A Convertible Preferred Stock Each share of Preferred Stock will be convertible, at our option at any time on or after the first

anniversary of the closing of the rights offering or at the option of the holder at any time, into the
number of shares of our common stock determined by dividing the $1,000 stated value per share of the
Preferred Stock by a conversion price of $             per share, subject to adjustment. The Preferred Stock
has certain conversion rights and dividend rights.

  
Warrants Each Warrant entitles the holder to purchase one share of our common stock at an exercise price of  

$                     per share, subject to adjustment, from the date of issuance through its expiration five
years from the date of issuance. The Warrants will be exercisable for cash, or, solely during any period
when a registration statement for the exercise of the Warrants is not in effect, on a cashless basis, at any
time and from time to time after the date of issuance. There is no public trading market for the Warrants
and they will not be listed for trading on Nasdaq or any other securities exchange or market. We may
redeem the Warrants for $                     per Warrant if our common stock closes above $                    per
share for ten consecutive trading days, provided that we may not do so prior to the first anniversary of
closing of the Rights Offering.

  
Record Date 5:00 p.m., Eastern Time,                     , 2018.
  
Basic Subscription Rights Your Basic Subscription Right will entitle you to purchase one Unit at the Subscription Price.
  
Over-Subscription Privilege If you exercise your Basic Subscription Rights in full, you may also choose to purchase a portion of any

Units that are not purchased by our other stockholders or warrant holders through the exercise of their
Basic Subscription Rights, subject to proration and stock ownership limitations described elsewhere in
this prospectus.

  
Expiration Date The Subscription Rights will expire at 5:00 p.m., Eastern Time, on                               , 2018.
  
Procedure for Exercising Subscription
Rights

To exercise your Subscription Rights, you must take the following steps:
 
If you are a record holder of our common stock or warrants issued February 13, 2015, May 4, 2016,
October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018 as of the Record Date, you
must deliver payment and a properly completed Rights Certificate to the Subscription Agent to be
received before 5:00 p.m., Eastern Time,               on                              , 2018. You may deliver the
documents and payments by first class mail or courier service. If you use first class mail for this
purpose, we recommend using registered mail, properly insured, with return receipt requested.
 
If as of the Record Date you are a beneficial owner of shares or participating warrants that are registered
in the name of a broker, dealer, bank or other nominee, you should instruct your broker, dealer, bank or
other nominee to exercise your Subscription Rights on your behalf. Please follow the instructions of
your nominee, who may require that you meet a deadline earlier than 5:00 p.m., Eastern Time,
on                            , 2018.
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Delivery of Shares and Warrants As soon as practicable after the expiration of the Rights Offering, and within five business days thereof,

we expect to close on subscriptions and for the Subscription Agent to arrange for the issuance of the
shares of Preferred Stock and Warrants purchased pursuant to the Rights Offering. All shares and
Warrants that are purchased in the Rights Offering will be issued in book-entry, or uncertificated, form
meaning that you will receive a direct registration, or DRS, account statement from our transfer agent
reflecting ownership of these securities if you are a holder of record. If you hold your shares or
participating warrants in the name of a bank, broker, dealer, or other nominee, DTC will credit your
account with your nominee with the securities you purchased in the Rights Offering.

  
Non-transferability of Subscription Rights The Subscription Rights may not be sold, transferred, assigned or given away to anyone. The

Subscription Rights will not be listed for trading on any stock exchange or market.  
  
Transferability of Warrants The Warrants will be separately transferable following their issuance and through their expiration five

years from the date of issuance.
  
No Board Recommendation Our board of directors is not making a recommendation regarding your exercise of the Subscription

Rights. You are urged to make your decision to invest based on your own assessment of our business
and financial condition, our prospects for the future, the terms of the Rights Offering, the information in
this prospectus and other information relevant to your circumstances. Please see “Risk Factors” for a
discussion of some of the risks involved in investing in our securities.

  
No Revocation All exercises of Subscription Rights are irrevocable, even if you later learn of information that you

consider to be unfavorable to the exercise of your Subscription Rights.
  
Use of Proceeds Assuming the exercise of Subscription Rights to purchase all Units of the Rights Offering, after

deducting fees and expenses and excluding any proceeds received upon exercise of any Warrants, we
estimate the net proceeds of the Rights Offering will be approximately $                       million. We
intend to use the net proceeds from the exercise of Subscription Rights for general corporate purposes
and to fund ongoing operations and expansion of our business. See “Use of Proceeds.”

  
Material U.S. Federal Income Tax
Consequences

For U.S. federal income tax purposes, we do not believe you should recognize income or loss upon
receipt or exercise of a Subscription Right. You should consult your own tax advisor as to the tax
consequences of the Rights Offering in light of your particular circumstances. See “Material U.S.
Federal Income Tax Consequences.”

  
Extension and Termination Although we do not presently intend to do so, we may extend the Rights Offering for additional time in

our sole discretion. Our board of directors may for any reason terminate the Rights Offering at any time
before the completion of the Rights Offering.

  
Subscription and Information Agent  
  
Questions If you have any questions about the Rights Offering, please contact the Subscription and Information

Agent,                       , at                      .
  
Market for Common Stock Our common stock is listed on Nasdaq under the symbol “BIOC.”
  
Dealer-Managers Maxim Group LLC and Dawson James Securities, Inc. will act as co-dealer-managers for the Rights

Offering.
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QUESTIONS AND ANSWERS RELATING TO THE RIGHTS OFFERING

The following are examples of what we anticipate will be common questions about this Rights Offering. The answers are based on selected
information included elsewhere in this prospectus. The following questions and answers do not contain all of the information that may be important to you
and may not address all of the questions that you may have about the Rights Offering. This prospectus and the documents incorporated by reference into this
prospectus contain more detailed descriptions of the terms and conditions of the Rights Offering and provides additional information about us and our
business, including potential risks related to the Rights Offering, the Units offered hereby, and our business. We urge you to read this entire prospectus and
the documents incorporated by reference into this prospectus.

Why are we conducting the Rights Offering?

We are conducting the Rights Offering to raise additional capital for general corporate purposes and to fund ongoing operations and expansion of
our business.

What is the Rights Offering?

We are distributing, at no charge, to holders of our common stock and holders of our February 13, 2015, May 4, 2016, October 19, 2016, March 31,
2017, August 9, 2017 and January 30, 2018 warrants as of the Record Date, non-transferable Subscription Rights to purchase Units at a price of $      
          per Unit. The Subscription Rights will not be tradable. Each Unit consists of one share of our Preferred Stock and                    Warrants. See “Are there
risks in exercising my Subscription Rights?” below. Each Warrant will be exercisable for one share of our common stock. Upon closing of the Rights
Offering, the Preferred Stock and Warrants will immediately separate. There is no public trading market for the Preferred Stock or the Warrants and they will
not be listed for trading on Nasdaq or any other securities exchange or market. The common stock to be issued upon conversion of the Preferred Stock or
exercise of the Warrants, like our existing shares of common stock, will be traded on the NASDAQ Capital Market under the symbol “BIOC.” You will
receive one Subscription Right for every share of common stock (including each share of common stock issuable upon exercise of warrants issued February
13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) that you owned as of 5:00 p.m., Eastern Time, on the
Record Date. Each Subscription Right entitles the record holder to a Basic Subscription Right and an Over-Subscription Privilege. The Subscription Rights
will expire if they are not exercised by 5:00 p.m., Eastern Time, on                          , 2018, unless we extend or earlier terminate the Rights Offering.

What are the Basic Subscription Rights?

For every share you owned (including each share of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016,
October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) as of the Record Date, you will receive one Basic Subscription Right, which gives
you the opportunity to purchase one Unit, consisting of one share of our Preferred Stock and                  Warrants, for a price of $              per Unit. For
example, if you owned 100 shares of common stock as of the Record Date, you will receive 100 Subscription Rights and will have the right to purchase 100
shares of our Preferred Stock and Warrants to purchase                      shares of our common stock for $                  per Unit (or a total payment of
$                  ). You may exercise all or a portion of your Basic Subscription Rights or you may choose not to exercise any Basic Subscription Rights at all.

If you are a record holder of our common stock or warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9,
2017 and January 30, 2018, the number of shares you may purchase pursuant to your Basic Subscription Rights is indicated on the enclosed Rights
Certificate. If you hold your shares or participating warrants in the name of a broker, dealer, bank or other nominee who uses the services of the Depository
Trust Company, or DTC, you will not receive a Rights Certificate. Instead, DTC will issue one Subscription Right to your nominee record holder for each
share of our common stock (including each share of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October 19,
2016, March 31, 2017, August 9, 2017 and January 30, 2018) that you beneficially own as of the Record Date. If you are not contacted by your nominee, you
should contact your nominee as soon as possible.

What is the Over-Subscription Privilege?

If you exercise your Basic Subscription Rights in full, you may also choose to exercise your Over-Subscription Privilege to purchase a portion of
any Units that are not purchased by other holders of common stock or participating warrant holders and remain available under the Rights Offering. You
should indicate on your Rights Certificate, or the form provided by your nominee if your shares are held in the name of a nominee, how many additional
Units you would like to purchase pursuant to your Over-Subscription Privilege, which we refer to as your Over-Subscription Request.

Subject to stock ownership limitations, if sufficient Units are available, we will seek to honor your Over-Subscription Request in full. If Over-
Subscription Requests exceed the number of Units available, however, we will allocate the available Units pro-rata among the stockholders and warrant
holders exercising the Over-Subscription Privilege in proportion to the number of shares
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of our common stock (including each share of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016,
March 31, 2017, August 9, 2017 and January 30, 2018) each of those stockholders and warrant holders owned on the Record Date, relative to the number of
shares (including each share of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017,
August 9, 2017 and January 30, 2018) owned on the Record Date by all record holders exercising the Over-Subscription Privilege. If this pro-rata allocation
results in any stockholders or warrant holders receiving a greater number of Units than the stockholder or warrant holders subscribed for pursuant to the
exercise of the Over-Subscription Privilege, then such stockholder or warrant holder will be allocated only that number of Units for which the stockholder or
warrant holder oversubscribed, and the remaining Units will be allocated among all other stockholders and warrant holders exercising the Over-Subscription
Privilege on the same pro rata basis described above. The proration process will be repeated until all Units have been allocated. See “The Rights Offering-
Limitation on the Purchase of Units” for a description of certain stock ownership limitations.

To properly exercise your Over-Subscription Privilege, you must deliver to the Subscription Agent the subscription payment related to your Over-
Subscription Privilege before the Rights Offering expires. Because we will not know the total number of unsubscribed units before the expiration of the rights
offering, if you wish to maximize the number of units you purchase pursuant to your over-subscription privilege, you will need to deliver payment in an
amount equal to the aggregate Subscription Price for the maximum number of units available, assuming that no stockholder or warrant holders other than you
has purchased any units pursuant to such stockholder’s or warrant holder’s basic subscription right and over-subscription privilege. See “The Rights Offering-
The Subscription Rights-Over-Subscription Privilege.” To the extent you properly exercise your Over-Subscription Privilege for an amount of Units that
exceeds the number of unsubscribed Units available to you, any excess subscription payments will be returned to you within 10 business days after the
expiration of the Rights Offering, without interest or deduction.

                , our Subscription Agent for the Rights Offering, will determine the allocation of Over-Subscription Requests based on the formula
described above.

May the Subscription Rights that I exercise be reduced for any reason?

Yes. While we are distributing to holders of our common stock and holders of our February 13, 2015, May 4, 2016, October 19, 2016, March 31,
2017, August 9, 2017 and January 30, 2018 warrants one Subscription Right for every share of common stock (including each share of common stock
issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) owned
on the Record Date, we are only seeking to raise $25.0 million dollars in gross proceeds in this Rights Offering. As a result, based on 68,213,349 shares of
common stock outstanding as of May 22, 2018 and 41,104,205 shares of common stock issuable upon exercise of warrants issued February 13, 2015, May 4,
2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018, we would grant Subscription Rights to acquire                            Units but will
only accept subscriptions for                           Units. Accordingly, sufficient Units may not be available to honor your subscription in full. If exercises of Basic
Subscription Rights exceed the number of Units available in the Rights Offering, we will allocate the available Units pro-rata among the record holders
exercising the Basic Subscription Rights in proportion to the number of shares of our common stock (including each share of common stock issuable upon
exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) each of those record
holders owned on the Record Date, relative to the number of shares (including each share of common stock issuable upon exercise of warrants issued
February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) owned on the Record Date by all record holders
exercising the Basic Subscription Right. If this pro-rata allocation results in any record holders receiving a greater number of Units than the record holder
subscribed for pursuant to the exercise of the Basic Subscription Rights, then such record holder will be allocated only that number of Units for which the
record holder subscribed, and the remaining Units will be allocated among all other record holders exercising their Basic Subscription Rights on the same pro
rata basis described above. The proration process will be repeated until all Units have been allocated. Please also see the discussion under “The Rights
Offering-The Subscription Rights-Over-Subscription Privilege” and “The Rights Offering-Limitation on the Purchase of Units” for a description potential
proration as to the Over-Subscription Privilege and certain stock ownership limitations.

If for any reason the amount of Units allocated to you is less than you have subscribed for, then the excess funds held by the Subscription Agent on
your behalf will be returned to you, without interest, as soon as practicable after the Rights Offering has expired and all prorating calculations and reductions
contemplated by the terms of the Rights Offering have been effected, and we will have no further obligations to you.

What are the terms of the Series A Convertible Preferred Stock?

Each share of Preferred Stock will be convertible, at our option at any time on or after the first anniversary of the closing of the rights offering or at
the option of the holder at any time, into the number of shares of our common stock determined by dividing the $1,000 stated value per share of the Preferred
Stock by a conversion price of $                    per share, subject to adjustment. The Preferred Stock has certain conversion rights and dividend rights as
described in more detail herein.
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What are the terms of the Warrants?

Each Warrant entitles the holder to purchase one share of our common stock at an exercise price of $                per share from the date of issuance
through its expiration five years from the date of issuance. The Warrants will be exercisable for cash, or, solely during any period when a registration
statement for the exercise of the Warrants is not in effect, on a cashless basis. We may redeem the Warrants for $              per Warrant if our common stock
closes above $             per share for ten consecutive trading days, provided that we may not do so prior to the first anniversary of closing of the Rights
Offering.

Are the Preferred Stock or Warrants listed?

There is no public trading market for the Preferred Stock or Warrants and they will not be listed for trading on Nasdaq or any other securities
exchange or market.  The Warrants will be issued in registered form under a warrant agent agreement with Continental Stock Transfer & Trust Company as
warrant agent.

Will fractional shares be issued upon exercise of Subscription Rights, the conversion of Preferred Stock, or the exercise of Warrants?

No. We will not issue fractional shares of common stock in the Rights Offering. We will only distribute Subscription Rights to acquire whole Units,
rounded down to the nearest whole number of underlying common shares giving rise to such Subscription Rights. Any excess subscription payments received
by the Subscription Agent will be returned within 10 business days after expiration of the Rights Offering, without interest or deduction. Additionally, no
fractional shares of common stock will be issued as a result of the conversion of shares of Preferred Stock or the exercise of Warrants. Instead, for any such
fractional share that would otherwise have been issuable upon conversion of shares of Preferred Stock, the Company may, at its election, pay a cash payment
equal to such fraction multiplied by the conversion price or round up to the next whole share, and for any such fractional share that would have otherwise
been issued upon exercise of Warrants, the Company will round up such fraction to the next whole share.

What effect will the Rights Offering have on our outstanding common stock?

Assuming no other transactions by us involving our capital stock prior to the expiration of the Rights Offering, and if the Rights Offering is fully
subscribed, upon consummation of the Rights Offering we will have                              shares of common stock issued and outstanding,                              
shares of Preferred Stock issued and outstanding, and Warrants to purchase an additional                          shares of our common stock issued and outstanding,
based on 68,213,349 shares of our common stock outstanding as of May 22, 2018. The exact number of shares of Preferred Stock and Warrants that we will
issue in this offering will depend on the number of Units that are subscribed for in the Rights Offering.

How was the Subscription Price determined?

In determining the Subscription Price, the directors considered, among other things, the following factors:

 • the current and historical trading prices of our common stock;

 • the price at which stockholders might be willing to participate in the Rights Offering;

 • the value of the common stock issuable upon conversion of the Preferred Stock being issued as a component of the Unit;

 • the value of the Warrant being issued as a component of the Unit;

 • our need for additional capital and liquidity;

 • the cost of capital from other sources; and

 • comparable precedent transactions, including the percentage of shares offered, the terms of the subscription rights being offered, the subscription
price and the discount that the subscription price represented to the immediately prevailing closing prices for those offerings.

In conjunction with the review of these factors, the board of directors also reviewed our history and prospects, including our past and present earnings
and cash requirements, our prospects for the future, the outlook for our industry and our current financial condition. The board of directors also believed that
the Subscription Price should be designed to provide an incentive to our current stockholders to participate in the Rights Offering and exercise their Basic
Subscription Right and their Over-Subscription Privilege.
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The Subscription Price does not necessarily bear any relationship to any established criteria for value. You should not consider the Subscription Price

as an indication of actual value of our company or our common stock. The market price of our common stock may decline during or after the Rights Offering.
You should obtain a current price quote for our common stock and perform an independent assessment of our Preferred Stock and Warrants before exercising
your Subscription Rights and make your own assessment of our business and financial condition, our prospects for the future, the terms of the Rights
Offering, the information in this prospectus and the other considerations relevant to your circumstances. Once made, all exercises of Subscription Rights are
irrevocable. In addition, there is no established trading market for the Preferred Stock or the Warrants to be issued pursuant to this offering, and the Preferred
Stock and the Warrants may not be widely distributed.

Am I required to exercise all of the Basic Subscription Rights I receive in the Rights Offering?

No. You may exercise any number of your Basic Subscription Rights, or you may choose not to exercise any Basic Subscription Rights. If you do
not exercise any Basic Subscription Rights, the number of shares of our common stock you own will not change. However, if you choose to not exercise your
Basic Subscription Rights in full and other holders of Subscription Rights do exercise, your proportionate ownership interest in our company will decrease. If
you do not exercise your Basic Subscription Rights in full, you will not be entitled to exercise your Over-Subscription Privilege.

How soon must I act to exercise my Subscription Rights?

If you received a Rights Certificate and elect to exercise any or all of your Subscription Rights, the Subscription Agent must receive your
completed and signed Rights Certificate and payment for both your Basic Subscription Rights and any Over-Subscription Privilege you elect to exercise
before the Rights Offering expires on                                 , 2018, at 5:00 p.m., Eastern Time, unless we extend or earlier terminate the Rights Offering. If you
hold your shares or participating warrants in the name of a broker, dealer, bank or other nominee, your nominee may establish a deadline before the expiration
of the Rights Offering by which you must provide it with your instructions to exercise your Subscription Rights, along with the required subscription
payment.

May I transfer my Subscription Rights?

No. The Subscription Rights may be exercised only by the stockholders and warrant holders to whom they are distributed, and they may not be
sold, transferred, assigned or given away to anyone else, other than by operation of law. As a result, Rights Certificates may be completed only by the
stockholder or warrant holder who receives the certificate. We do not intend to apply for the listing of the Subscription Rights on any securities exchange or
recognized trading market.

Will our directors and executive officers participate in the Rights Offering?

To the extent they hold common stock or warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and
January 30, 2018 as of the Record Date, our directors and executive officers will be entitled to participate in the Rights Offering on the same terms and
conditions applicable to other Rights holders.

Are we requiring a minimum subscription to complete the rights offering?

There is no aggregate minimum we must receive to complete the rights offering.

Has the board of directors made a recommendation to stockholders regarding the Rights Offering?

No. Our board of directors is making no recommendation regarding your exercise of the Subscription Rights. Rights holders who exercise
Subscription Rights will incur investment risk on new money invested. We cannot predict the price at which our shares of common stock will trade after the
Rights Offering. On May 22, 2018, the last reported sale price of our common stock on Nasdaq was $0.1825 per share. You should make your decision based
on your assessment of our business and financial condition, our prospects for the future, the terms of the Rights Offering, the information contained in this
prospectus and other considerations relevant to your circumstances. See “Risk Factors” for discussion of some of the risks involved in investing in our
securities.

How do I exercise my Subscription Rights?

If you are a stockholder or warrant holder of record (meaning you hold your shares of our common stock or participating warrants in your name
and not through a broker, dealer, bank or other nominee) and you wish to participate in the Rights Offering, you must deliver a properly completed and signed
Rights Certificate, together with payment of the Subscription Price for both your Basic Subscription Rights and any Over-Subscription Privilege you elect to
exercise, to the Subscription Agent before 5:00 p.m., Eastern Time,   on                            , 2018. If you are exercising your Subscription Rights through your
broker, dealer, bank or other nominee, you should promptly contact your broker, dealer, bank or other nominee and submit your subscription documents and
payment for the Units subscribed for in accordance with the instructions and within the time period provided by your broker, dealer, bank or other nominee.
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What if my shares are held in “street name”?

If you hold your shares of our common stock or participating warrants in the name of a broker, dealer, bank or other nominee, then your broker,
dealer, bank or other nominee is the record holder of the shares you beneficially own. The record holder must exercise the Subscription Rights on your behalf.
Therefore, you will need to have your record holder act for you.

If you wish to participate in this Rights Offering and purchase Units, please promptly contact the record holder of your shares or participating
warrants. We will ask the record holder of your shares or participating warrants, who may be your broker, dealer, bank or other nominee, to notify you of this
Rights Offering.

What form of payment is required?

You must timely pay the full Subscription Price for the full number of Units you wish to acquire pursuant to the exercise of Subscription Rights by
delivering to the Subscription Agent a:

 • personal check drawn on a U.S. bank;

 • certified check drawn on a U.S. bank;

 • U.S. Postal money order; or

 • wire transfer.

If you send payment by personal uncertified check, payment will not be deemed to have been delivered to the Subscription Agent until the check has
cleared. As such, any payments made by personal check should be delivered to the Subscription Agent no fewer than three business days prior to the
expiration date.

If you send a payment that is insufficient to purchase the number of Units you requested, or if the number of Units you requested is not specified in
the forms, the payment received will be applied to exercise your Subscription Rights to the fullest extent possible based on the amount of the payment
received.

When will I receive my new shares of Preferred Stock and Warrants?

As soon as practicable after the expiration of the Rights Offering, and within five business days thereof, we expect to close on subscriptions and for
the Subscription Agent to arrange for the issuance of the shares of Preferred Stock and Warrants purchased in the Rights Offering. At closing, all prorating
calculations and reductions contemplated by the terms of the Rights Offering will have been effected and payment to us for the subscribed-for Units will have
cleared. All shares and Warrants that you purchase in the Rights Offering will be issued in book-entry, or uncertificated, form meaning that you will receive a
direct registration, or DRS, account statement from our transfer agent reflecting ownership of these securities if you are a holder of record. If you hold your
shares or participating warrants in the name of a broker, dealer, bank or other nominee, DTC will credit your account with your nominee with the securities
you purchase in the Rights Offering. Continental Stock Transfer & Trust Company is acting as the warrant agent in this offering.

After I send in my payment and Rights Certificate to the Subscription Agent, may I cancel my exercise of Subscription Rights?

No. Exercises of Subscription Rights are irrevocable, even if you later learn information that you consider to be unfavorable to the exercise of your
Subscription Rights. You should not exercise your Subscription Rights unless you are certain that you wish to purchase Units at the Subscription Price.

How much will our company receive from the Rights Offering?

Assuming that all Units are sold in the Rights Offering, we estimate that the net proceeds from the Rights Offering will be approximately
$                million, based on the Subscription Price of $                   per Unit, after deducting fees and expenses payable to the dealer-managers, and after
deducting other estimated expenses payable by us and excluding any proceeds received upon exercise of any Warrants. If all Warrants included in the Units
are exercised for cash at the exercise price of          $                 per share, we will receive an additional $                  million. We intend to use the net proceeds
for general corporate purposes and to fund ongoing operations and expansion of our business. See “Use of Proceeds.”
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Are there risks in exercising my Subscription Rights?

Yes. The exercise of your Subscription Rights involves risks. Exercising your Subscription Rights involves the purchase of shares of our common
stock and Warrants to purchase common stock and you should consider this investment as carefully as you would consider any other investment. In addition,
our Warrants will not be listed on Nasdaq and a market for the Warrants does not exist. See “Risk Factors” for discussion of additional risks involved in
investing in our securities.

Can the board of directors terminate or extend the Rights Offering?

Yes. Our board of directors may decide to terminate the Rights Offering at any time and for any reason before the expiration of the Rights Offering.
We also have the right to extend the Rights Offering for additional periods in our sole discretion. We do not presently intend to extend the Rights Offering. We
will notify stockholders and the public if the Rights Offering is terminated or extended by issuing a press release announcing the extension no later than 9:00
a.m., Eastern Time, on the next business day after the most recently announced expiration date of the Rights Offering.

If the Rights Offering is not completed or is terminated, will my subscription payment be refunded to me?

Yes. The Subscription Agent will hold all funds it receives in a segregated bank account until completion of the Rights Offering. If we do not
complete the Rights Offering, all subscription payments received by the Subscription Agent will be returned within 10 business days after the termination or
expiration of the Rights Offering, without interest or deduction. If you own shares in “street name,” it may take longer for you to receive your subscription
payment because the Subscription Agent will return payments through the record holder of your shares.

How do I exercise my Rights if I live outside the United States?

The Subscription Agent will hold Rights Certificates for stockholders having addresses outside the United States. To exercise Subscription Rights,
foreign stockholders must notify the Subscription Agent and timely follow other procedures described in the section entitled “The Rights Offering - Foreign
Stockholders.”

What fees or charges apply if I purchase shares in the Rights Offering?

We are not charging any fee or sales commission to issue Subscription Rights to you or to issue shares of Preferred Stock or Warrants to you if you
exercise your Subscription Rights. If you exercise your Subscription Rights through a broker, dealer, bank or other nominee, you are responsible for paying
any fees your broker, dealer, bank or other nominee may charge you.

What are the U.S. federal income tax consequences of receiving and/or exercising my Subscription Rights?

For U.S. federal income tax purposes, we do not believe you should recognize income or loss in connection with the receipt or exercise of
Subscription Rights in the Rights Offering, but the receipt and exercise of the Subscription Rights is unclear in certain respects. You should consult your tax
advisor as to your particular tax consequences resulting from the receipt and exercise of Subscription Rights, including the receipt, ownership and disposition
of our Preferred Stock, Warrants, and common stock received upon the conversion of Preferred Stock or the exercise of Warrants.  For further information,
see “Material U.S. Federal Income Tax Consequences.”

To whom should I send my forms and payment?

If your shares or participating warrants are held in the name of a broker, dealer, bank or other nominee, then you should send your subscription
documents and subscription payment to that broker, dealer, bank or other nominee. If you are the record holder, then you should send your subscription
documents, Rights Certificate, and subscription payment to the Subscription Agent by hand delivery, first class mail or courier service to:

By mail:  By hand or overnight courier:
 
 
 
 
 

  
 
 
 
 

 
You or, if applicable, your nominee are solely responsible for completing delivery to the Subscription Agent of your subscription documents,

Rights Certificate and payment. You should allow sufficient time for delivery of your subscription materials to the Subscription Agent and clearance of
payment before the expiration of the Rights Offering at 5:00 p.m. Eastern Time on                          , 2018.
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Whom should I contact if I have other questions?

If you have other questions or need assistance, please contact the Information Agent:

Who are the dealer-managers?

Maxim Group LLC and Dawson James Securities, Inc. will act as co-dealer-managers for the Rights Offering. Under the terms and subject to the
conditions contained in the dealer-manager agreement, the dealer-managers will use their best efforts to solicit the exercise of Subscription Rights. We have
agreed to pay the dealer-managers certain fees for acting as dealer-managers and to reimburse the dealer-managers for certain out-of-pocket expenses incurred
in connection with this offering. The dealer-managers are not underwriting or placing any of the Subscription Rights or the shares of our Preferred Stock or
Warrants being issued in the Rights Offering and are not making any recommendation with respect to such Subscription Rights (including with respect to the
exercise or expiration of such Subscription Rights), shares of Preferred Stock or Warrants.
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RISK FACTORS

Investing in our securities involves a high degree of risk. Before making an investment decision with respect to our securities, we urge you to
carefully consider the risks described in the “Risk Factors” section of our Annual Report on Form 10-K for the year ended December 31, 2017 and our
subsequent Quarterly Reports on Form 10-Q, which are incorporated by reference into this prospectus. These risk factors relate to our business, intellectual
property, regulatory matters, and ownership of our common stock. In addition, the following risk factors present material risks and uncertainties associated
with the Rights Offering. The risks and uncertainties incorporated by reference into this prospectus or described below are not the only ones we face.
Additional risks and uncertainties not presently known or which we consider immaterial as of the date hereof may also have an adverse effect on our
business. If any of the matters discussed in the following risk factors were to occur, our business, financial condition, results of operations, cash flows or
prospects could be materially adversely affected, the market price of our common stock could decline and you could lose all or part of your investment in our
securities.
 

Risks Related to the Rights Offering

Our management will have broad discretion over the use of the net proceeds from this offering, you may not agree with how we use the proceeds and the
proceeds may not be invested successfully.

Our management will have broad discretion as to the use of the net proceeds from this offering and could use them for purposes other than those
contemplated at the time of commencement of this offering. Accordingly, you will be relying on the judgment of our management with regard to the use of
these net proceeds, and you will not have the opportunity, as part of your investment decision, to assess whether the proceeds are being used appropriately. It
is possible that, pending their use, we may invest the net proceeds in a way that does not yield a favorable, or any, return for us. The failure of our
management to use such funds effectively could have a material adverse effect on our business, financial condition, operating results and cash flows.

Your interest in our company may be diluted as a result of this Rights Offering.

Stockholders and warrant holders who do not fully exercise their Subscription Rights should expect that they will, at the completion of this
offering, own a smaller proportional interest in our company on a fully-diluted basis than would otherwise be the case had they fully exercised their
Subscription Rights. Further, the shares issuable upon the exercise of the Warrants to be issued pursuant to the Rights Offering will dilute the ownership
interest of stockholders not participating in this offering or holders of Warrants who have not exercised them.

Further, if you purchase Units in this offering at the Subscription Price, you may suffer immediate and substantial dilution in the net tangible book
value of our common stock. See “Dilution” in this prospectus for a more detailed discussion of the dilution which may incur in connection with this offering.

Completion of the Rights Offering is not subject to us raising a minimum offering amount.

Completion of the Rights Offering is not subject to us raising a minimum offering amount and, therefore, proceeds may be insufficient to meet our
objectives, thereby increasing the risk to investors in this offering, including investing in a company that continues to require capital. See “Use of Proceeds.”

This Rights Offering may cause the trading price of our common stock to decrease.

The Subscription Price, together with the number of shares of common stock issuable upon conversion of the Preferred Stock and Warrants we
propose to issue and ultimately will issue if this Rights Offering is completed, may result in an immediate decrease in the market price of our common stock.
This decrease may continue after the completion of this Rights Offering. If that occurs, you may have committed to buy shares of our common stock at a price
greater than the prevailing market price. We cannot predict the effect, if any, that the availability of shares for future sale represented by the Warrants issued in
connection with the Rights Offering will have on the market price of our common stock from time to time. Further, if a substantial number of Subscription
Rights are exercised and the holders of the shares received upon exercise of those Subscription Rights or the related Warrants choose to sell some or all of the
shares underlying the Subscription Rights or the related Warrants, the resulting sales could depress the market price of our common stock.
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Holders of our Warrants will have no rights as a common stockholder until such holders exercise their Warrants and acquire our common stock.

Until holders of Warrants acquire shares of our common stock upon exercise of the Warrants, holders of Warrants will have no rights with respect
to the shares of our common stock underlying such Warrants. Upon exercise of the Warrants, the holders thereof will be entitled to exercise the rights of a
common stockholder only as to matters for which the record date occurs after the exercise date.

If we terminate this offering for any reason, we will have no obligation other than to return subscription monies within 10 business days.

We may decide, in our sole discretion and for any reason, to cancel or terminate the Rights Offering at any time prior to the expiration date. If this
offering is cancelled or terminated, we will have no obligation with respect to Subscription Rights that have been exercised except to return within 10
business days, without interest or deduction, all subscription payments deposited with the Subscription Agent. If we terminate this offering and you have not
exercised any Subscription Rights, such Subscription Rights will expire and be worthless.

The Subscription Price determined for this offering is not an indication of the fair value of our common stock.

In determining the Subscription Price, our board of directors considered a number of factors, including, but not limited to, our need to raise capital
in the near term to continue our operations, the current and historical trading prices of our common stock, a price that would increase the likelihood of
participation in the Rights Offering, the cost of capital from other sources, the value of the Preferred Stock and Warrants being issued as components of the
Unit, and comparable precedent transactions. The Subscription Price does not necessarily bear any relationship to any established criteria for value. No
valuation consultant or investment banker has opined upon the fairness or adequacy of the Subscription Price. You should not consider the Subscription Price
as an indication of the value of our company or our common stock.

If you do not act on a timely basis and follow subscription instructions, your exercise of Subscription Rights may be rejected.

Holders of Subscription Rights who desire to purchase shares of our Preferred Stock and Warrants in this offering must act on a timely basis to
ensure that all required forms and payments are actually received by the Subscription Agent prior to 5:00 p.m., New York City time, on the expiration date,
unless extended. If you are a beneficial owner of shares of common stock or participating warrants and you wish to exercise your Subscription Rights, you
must act promptly to ensure that your broker, dealer, bank, trustee or other nominee acts for you and that all required forms and payments are actually
received by your broker, dealer, bank, trustee or other nominee in sufficient time to deliver such forms and payments to the Subscription Agent to exercise the
Subscription Rights granted in this offering that you beneficially own prior to 5:00 p.m., New York City time on the expiration date, as may be extended. We
will not be responsible if your broker, dealer, bank, trustee or other nominee fails to ensure that all required forms and payments are actually received by the
Subscription Agent prior to 5:00 p.m., New York City time, on the expiration date.

If you fail to complete and sign the required subscription forms, send an incorrect payment amount, or otherwise fail to follow the subscription
procedures that apply to your exercise in this Rights Offering, the Subscription Agent may, depending on the circumstances, reject your subscription or accept
it only to the extent of the payment received. Neither we nor the Subscription Agent undertakes to contact you concerning an incomplete or incorrect
subscription form or payment, nor are we under any obligation to correct such forms or payment. We have the sole discretion to determine whether a
subscription exercise properly follows the subscription procedures.

You may not receive all of the Units for which you subscribe.

While we are distributing to holders of our common stock and warrants we issued February 13, 2015, May 4, 2016, October 19, 2016, March 31,
2017, August 9, 2017 and January 30, 2018 one Subscription Rights for every share of common stock (including each share of common stock issuable upon
exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) owned on the Record
Date, we are only seeking to raise $25.0 million dollars in gross proceeds in this Rights Offering. As a result, based on 68,213,349 shares of common stock
outstanding as of May 22, 2018 and 41,104,205 shares of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October
19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018, we would grant Subscription Rights to acquire                            Units but will only accept
subscriptions for                           Units. Accordingly, sufficient Units may not be available to honor your subscription in full. If excess Units are available
after the exercise of Basic Subscription Rights, holders who fully exercise their Basic Subscription Rights will be entitled to subscribe for an additional
number of Units. Over-Subscription Privileges will be allocated pro rata among Rights holders who over-subscribed, based on the number of over-
subscription Units to which they have subscribed. We cannot guarantee that you will receive any or the entire amount of Units for which you subscribed. If
for any reason the amount of Units allocated to you is less than you have subscribed for, then the excess funds held by the Subscription Agent on your behalf
will be
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returned to you, without interest, as soon as practicable after the Rights Offering has expired and all prorating calculations and reductions contemplated by the
terms of the Rights Offering have been effected, and we will have no further obligations to you.

Unless we otherwise agree in writing, a person or entity, together with related persons or entities, may not exercise Subscription Rights (including
Over-Subscription Privileges) to purchase Units that, when aggregated with their existing ownership, would result in such person or entity, together with any
related persons or entities, owning in excess of 19.99% of our issued and outstanding shares of common stock following the closing of the transactions
contemplated by this Rights Offering. If the amount of shares allocated to you is less than your subscription request, then the excess funds held by the
Subscription Agent on your behalf will be returned to you, without interest, as soon as practicable after the Rights Offering has expired and all prorating
calculations and reductions contemplated by the terms of the Rights Offering have been effected, and we will have no further obligations to you.

If you make payment of the Subscription Price by personal check, your check may not clear in sufficient time to enable you to purchase shares in this
Rights Offering.

Any personal check used to pay for shares and Warrants to be issued in this Rights Offering must clear prior to the expiration date of this Rights
Offering, and the clearing process may require five or more business days. If you choose to exercise your Subscription Rights, in whole or in part, and to pay
for shares and Warrants by personal check and your check has not cleared prior to the expiration date of this Rights Offering, you will not have satisfied the
conditions to exercise your Subscription Rights and will not receive the shares and Warrants you wish to purchase.

The receipt of Subscription Rights may be treated as a taxable distribution to you.

We believe the distribution of the Subscription Rights in this Rights Offering should be a non-taxable distribution to holders of shares of common
stock and holders of participating warrants under Section 305(a) of the Internal Revenue Code of 1986, as amended, or the Code. Please see the discussion on
the “Material U.S. Federal Income Tax Consequences” below. This position is not binding on the IRS, or the courts, however. If this Rights Offering is
deemed to be part of a “disproportionate distribution” under Section 305 of the Code, your receipt of Subscription Rights in this offering may be treated as the
receipt of a taxable distribution to you equal to the fair market value of the Subscription Rights. Any such distribution would be treated as dividend income to
the extent of our current and accumulated earnings and profits, if any, with any excess being treated as a return of capital to the extent thereof and then as
capital gain. Each holder of shares of common stock and each holder of participating warrants is urged to consult his, her or its tax advisor with respect to the
particular tax consequences of this Rights Offering.

Exercising the Subscription Rights limits your ability to engage in certain hedging transactions that could provide you with financial benefits.

By exercising the Subscription rights, you are representing to us that you have not entered into any short sale or similar transaction with respect to
our common stock since the record date for the Rights Offering. In addition, the Subscription Rights provide that, upon exercise of the Subscription Right,
you agree not to enter into any short sale or similar transaction with respect to our common stock for so long as you continue to hold Warrants issued in
connection with the exercise of the Subscription Right. These requirements prevent you from pursuing certain investment strategies that could provide you
greater financial benefits than you might have realized if the Subscription Rights did not contain these requirements.

The Subscription Rights are not transferable, and there is no market for the Subscription Rights.

You may not sell, transfer, assign or give away your Subscription Rights. Because the Subscription Rights are non-transferable, there is no market
or other means for you to directly realize any value associated with the Subscription Rights. You must exercise the Subscription Rights to realize any potential
value from your Subscription Rights.

There is no public market for the Preferred Stock in this offering.
 

There is no established public trading market for the Preferred Stock, and we do not expect a market to develop. In addition, we do not currently
intend to apply for listing of the Preferred Stock on any securities exchange or recognized trading system.
 
Absence of a public trading market for the Warrants may limit your ability to resell the Warrants.

There is no established trading market for the Warrants to be issued pursuant to this offering, and they will not be listed for trading on Nasdaq or
any other securities exchange or market, and the Warrants may not be widely distributed. Purchasers of the Warrants may be unable to resell the Warrants or
sell them only at an unfavorable price for an extended period of time, if at all.
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The market price of our common stock may never exceed the exercise price of the Warrants issued in connection with this offering.

The Warrants being issued in connection with this offering become exercisable upon issuance and will expire five years from the date of issuance.
The market price of our common stock may never exceed the exercise price of the Warrants prior to their date of expiration. Any Warrants not exercised by
their date of expiration will expire worthless and we will be under no further obligation to the Warrant holder.

The Warrants contain features that may reduce your economic benefit from owning them.

The warrants contain features that allow us to redeem the warrants and that prohibit you from engaging in certain investment strategies. We may
redeem the warrants for $              per warrant once the closing price of our common stock has equaled or exceeded $             per share, subject to adjustment,
for ten consecutive trading days, provided that we may not do so prior to the first anniversary of closing of the Rights Offering, and only upon not less than 30
days’ prior written notice of redemption. If we give notice of redemption, you will be forced to sell or exercise your warrants or accept the redemption price.
The notice of redemption could come at a time when it is not advisable or possible for you to exercise the warrants. As a result, you may be unable to benefit
from owning the warrants being redeemed. In addition, for so long as you continue to hold warrants, you will not be permitted to enter into any short sale or
similar transaction with respect to our common stock. This could prevent you from pursuing investment strategies that could provide you greater financial
benefits from owning the warrant.

The dealer-managers are not underwriting, nor acting as placement agents of, the Subscription Rights or the securities underlying the Subscription
Rights.

Maxim Group LLC and Dawson James Securities, Inc. will act as co-dealer-managers for the Rights Offering. As provided in the dealer-manager
agreement, the dealer-managers will provide marketing assistance in connection with this offering. The dealer-managers are not underwriting or placing any
of the Subscription Rights or the shares of our Preferred Stock or Warrants being issued in this offering and are not making any recommendation with respect
to such Subscription Rights (including with respect to the exercise or expiration of such Subscription Rights), shares or Warrants. The dealer-managers will
not be subject to any liability to us in rendering the services contemplated by the dealer-manager agreement except for any act of bad faith, gross negligence
or willful misconduct by the dealer-managers. The Rights Offering may not be successful despite the services of the dealer-managers to us in this offering.

Since the Warrants are executory contracts, they may have no value in a bankruptcy or reorganization proceeding.

In the event a bankruptcy or reorganization proceeding is commenced by or against us, a bankruptcy court may hold that any unexercised Warrants
are executory contracts that are subject to rejection by us with the approval of the bankruptcy court. As a result, holders of the Warrants may, even if we have
sufficient funds, not be entitled to receive any consideration for their Warrants or may receive an amount less than they would be entitled to if they had
exercised their Warrants prior to the commencement of any such bankruptcy or reorganization proceeding.

Risks Related to Our Business
 

Investors should carefully consider the risks and uncertainties and all other information contained or incorporated by reference in this prospectus,
including the risks and uncertainties discussed under “Risk Factors” in our most recent Annual Report on Form 10-K, as may be amended from time to time,
and in subsequent filings that are incorporated herein by reference. All of these risk factors are incorporated by reference herein in their entirety. These risks
and uncertainties are not the only ones facing us. Our business, financial condition or results of operations could be materially adversely affected by any of
these risks. The trading price of our common stock could decline due to any of these risks, and you may lose all or part of your investment. This prospectus
and the incorporated documents also contain forward-looking statements that involve risks and uncertainties. Our actual results could differ materially from
those anticipated in these forward-looking statements as a result of certain factors, including the risks mentioned in this prospectus.
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FORWARD-LOOKING STATEMENTS

This prospectus and the documents incorporated herein by reference contain forward-looking statements within the meaning of the Private
Securities Litigation Reform Act of 1995. These statements are based on our management’s current beliefs, expectations and assumptions about future events,
conditions and results and on information currently available to us. Discussions containing these forward-looking statements may be found, among other
places, in the Sections entitled “Business,” “Risk Factors” and “Management’s Discussion and Analysis of Financial Condition and Results of Operations”
incorporated by reference from our most recent Annual Report on Form 10-K and our Quarterly Reports on Form 10-Q, as well as any amendments thereto,
filed with the SEC.

All statements, other than statements of historical fact, included or incorporated herein regarding our strategy, future operations, financial position,
future revenues, projected costs, plans, prospects and objectives are forward-looking statements. Words such as “expect,” “anticipate,” “intend,” “plan,”
“believe,” “seek,” “estimate,” “think,” “may,” “could,” “will,” “would,” “should,” “continue,” “potential,” “likely,” “opportunity” and similar expressions or
variations of such words are intended to identify forward-looking statements but are not the exclusive means of identifying forward-looking
statements.  Examples of our forward-looking statements include:

 • our ability to increase sales of our products, assays and services;

 • our ability to continually develop new products, diagnostic assays, services and enhance our current products, assays and services and
future products, assays, and services;

 • our ability to effectively compete with other products, diagnostic assays, methods and services that now exist or may hereafter be
developed;

 • our ability to expand our international business;

 • our ability to obtain coverage and adequate reimbursement from governmental and other third-party payers for assays and services;

 • our expectations regarding the use of our existing cash and the expected net proceeds of this offering;

 • our ability to enter into agreements with commercialization partners for the sales, marketing and commercialization of our current
products, assays and services, and our planned future products, assays and services;

 • our ability to satisfy any applicable United States and international regulatory requirements with respect to products, assays and services;
and

 • our ability to obtain or maintain patents or other appropriate protection for the intellectual property utilized in our current and planned
products, assays and services.

Because forward-looking statements are inherently subject to risks and uncertainties, some of which cannot be predicted or quantified and some of
which are beyond our control, you should not rely on these forward-looking statements as predictions of future events. The events and circumstances reflected
in our forward-looking statements may not be achieved or occur and actual results could differ materially from those projected in the forward-looking
statements. Moreover, we operate in an evolving environment. New risk factors and uncertainties may emerge from time to time, and it is not possible for
management to predict all risk factors and uncertainties. Except as required by applicable law, we do not plan to publicly update or revise any forward-
looking statements contained herein, whether as a result of any new information, future events, changed circumstances or otherwise.

This prospectus and the documents incorporated herein by reference also refer to estimates and other statistical data made by independent parties
and by us relating to market size and growth and other data about our industry. This data involves a number of assumptions and limitations, and you are
cautioned not to give undue weight to such estimates. In addition, projections, assumptions and estimates of our future performance and the future
performance of the markets in which we operate are necessarily subject to a high degree of uncertainty and risk.
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USE OF PROCEEDS

Assuming that all Units are subscribed for in the Rights Offering, we estimate that the net proceeds from the Rights Offering will be approximately
$                  million, after deducting expenses relating to this offering payable by us estimated at approximately $                  , including dealer-manager fees
and expenses and excluding any proceeds received upon exercise of any Warrants.

We intend to use the net proceeds from the exercise of Subscription Rights for general corporate purposes, which may include research and
development expenses, capital expenditures, working capital and general and administrative expenses, and potential acquisitions of or investments in
businesses, products and technologies that complement our business, although we have no present commitments or agreements to make any such acquisitions
or investments as of the date of this prospectus. We expect to use any proceeds we receive from the exercise of Warrants for substantially the same purposes
and in substantially the same manner. Pending these uses, we intend to invest the funds in short-term, investment grade, interest-bearing securities. It is
possible that, pending their use, we may invest the net proceeds in a way that does not yield a favorable, or any, return for us.

Our management will have broad discretion as to the allocation of the net proceeds from this offering and could use them for purposes other than
those contemplated at the time of commencement of this offering.
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DILUTION

Purchasers of Units in the Rights Offering will experience an immediate dilution of the net tangible book value per share of our common stock. Our
net tangible book value as of March 31, 2018 was approximately $8.5 million, or $0.13 per share of our common stock (based upon 68,038,349 shares of our
common stock outstanding). Net tangible book value per share is equal to our total tangible assets less our total liabilities, divided by the number of shares of
our outstanding common stock.

Dilution per share of common stock equals the difference between the amount paid by purchasers of Units in the Rights Offering (ascribing no
value to the Warrants contained in the Units) and the net tangible book value per share of our common stock immediately after the Rights Offering.

Based on the sale by us in this Rights Offering of a maximum of Units at the Subscription Price of $                   per Unit (assuming no exercise of
the Warrants), and after deducting estimated offering expenses and dealer-manager fees and expenses payable by us, our pro forma net tangible book value as
of March 31, 2018 would have been approximately $           , or $          per share. This represents an immediate increase in pro forma net tangible book value
to existing stockholders of $                 per share and an immediate dilution to purchasers in the Rights Offering of $                  per share. The following table
illustrates this per-share dilution:
 

Subscription Price     $   
Net tangible book value per share as of March 31, 2018 $ 0.13     
Increase in net tangible book value per share attributable to Rights Offering        
Pro forma net tangible book value per share as of March 31, 2018, after giving
effect to Rights Offering

 
 
   

 
 

Dilution in net tangible book value per share to purchasers in the Rights Offering     $   

The information above is as of March 31, 2018 and excludes:

 • 1,807,827 shares of our common stock issuable upon the exercise of stock options, with a weighted-average exercise price of $4.57 per
share;

 • 185,920 shares of our common stock issuable upon the settlement of outstanding restricted stock units;

 • 41,503,131 shares of our common stock issuable upon the exercise of outstanding warrants, with a weighted-average exercise price of
$0.94 per share;

 • 1,665,230 other shares of our common stock reserved for future issuance under our 2013 Amended and Restated Equity Incentive Plan.
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MARKET PRICE OF OUR COMMON STOCK AND RELATED STOCKHOLDER MATTERS

On May 22, 2018, the closing price for our common stock as reported on The NASDAQ Capital Market was $0.1825 per share. The following
table sets forth the ranges of high and low sales prices per share of our common stock as reported on The NASDAQ Capital Market for the periods indicated.
Such quotations represent inter-dealer prices without retail markup, markdown or commission and may not necessarily represent actual transactions.
 
 

  For the year ended December 31, 2018  
  High   Low  

Second Quarter (through May 22, 2018)  $ 0.30   $ 0.17  
First Quarter  $ 0.82   $ 0.25  

 
  For the year ended December 31, 2017  
  High   Low  

Fourth Quarter  $ 1.35   $ 0.60  
Third Quarter  $ 1.64   $ 1.11  
Second Quarter  $ 2.26   $ 1.24  
First Quarter  $ 3.39   $ 0.78

 

 
  For the year ended December 31, 2016  
  High   Low  

Fourth Quarter  $ 1.60   $ 0.74  
Third Quarter  $ 2.40   $ 1.42  
Second Quarter  $ 4.29   $ 1.68  
First Quarter  $ 5.64   $ 3.15

 

As of May 22, 2018, we had 195 record holders of our common stock. Because many of our shares are held by brokers and other institutions on
behalf of stockholders, we are unable to estimate the total number of individual stockholders represented by these record holders.

 

DIVIDEND POLICY

We have never declared or paid any dividends on our common stock and do not anticipate paying any in the foreseeable future. Any future
determination relating to our dividend policy will be made at the discretion of our board of directors and will depend on a number of factors, including future
earnings, capital requirements, financial conditions, future prospects, contractual restrictions and covenants and other factors that our board of directors may
deem relevant.
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THE RIGHTS OFFERING

 

The Subscription Rights

We are distributing to the record holders of our common stock and warrants we issued February 13, 2015, May 4, 2016, October 19, 2016, March
31, 2017, August 9, 2017 and January 30, 2018, at no charge, non-transferable Subscription Rights to purchase one Unit at a subscription price of
$                   per Unit. Each Basic Subscription Right will entitle you to purchase one share of our common stock and                       Warrants. Each Warrant
will be exercisable for one share of our common stock at an exercise price of $                          per share from the date of issuance through the expiration five
years from the date of issuance. Each record holder of our common stock and holders of warrants we issued February 13, 2015, May 4, 2016, October 19,
2016, March 31, 2017, August 9, 2017 and January 30, 2018 will receive one Subscription Right for every share of our common stock (including each share
of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January
30, 2018) owned by such record holder as of the Record Date. Each Subscription Right entitles the record holder to a Basic Subscription Right and an Over-
Subscription Privilege.

Basic Subscription Rights

Your Basic Subscription Rights will entitle you to purchase one share of our Preferred Stock and                         Warrants. For example, if you
owned 100 shares of common stock as of the Record Date, you will receive 100 Subscription Rights and will have the right to purchase 100 shares of our
Preferred Stock and Warrants to purchase                       shares of our common stock for $                per Unit, or a total payment of $                  . You may
exercise all or a portion of your Basic Subscription Rights, or you may choose not to exercise any of your Basic Subscription Rights. If you do not exercise
your Basic Subscription Rights in full, you will not be entitled to exercise your Over-Subscription Privilege.

Over-Subscription Privilege

If you exercise your Basic Subscription Rights in full, you may also choose to exercise your Over-Subscription Privilege. Subject to proration and
the limitations described in this prospectus, we will seek to honor the Over-Subscription Requests in full. If Over-Subscription Requests exceed the number of
Units available, however, we will allocate the available Units pro rata among the stockholders as of the record date exercising the Over-Subscription Privilege
in proportion to the number of shares of our common stock (including each share of common stock issuable upon exercise of warrants issued February 13,
2015, May 4, 2016, October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) each of those stockholders owned on the Record Date, relative
to the number of shares owned on the Record Date by all stockholders and warrant holders as of the record date exercising the Over-Subscription Privilege. If
this pro rata allocation results in any stockholder or warrant holder receiving a greater number of Units than the record holder subscribed for pursuant to the
exercise of the Over-Subscription Privilege, then such record holder will be allocated only that number of Units for which the record holder oversubscribed,
and the remaining Units will be allocated among all other stockholders or warrant holders exercising the Over-Subscription Privilege on the same pro rata
basis described above. The proration process will be repeated until all Units have been allocated.

                               , the Subscription Agent for the Rights Offering, will determine the over-subscription allocation based on the formula described above.

To the extent the aggregate subscription payment of the actual number of unsubscribed Units available to you pursuant to the Over-Subscription
Privilege is less than the amount you actually paid in connection with the exercise of the Over-Subscription Privilege, you will be allocated only the number
of unsubscribed Units available to you, and any excess subscription payments will be returned to you, without interest or deduction, with 10 business days
after expiration of the Rights Offering.

We can provide no assurances that you will actually be entitled to purchase the number of Units issuable upon the exercise of your Over-
Subscription Privilege in full at the expiration of the Rights Offering. We will not be able to satisfy any requests for Units pursuant to the Over-Subscription
Privilege if all of our stockholders exercise their Basic Subscription Rights in full, and we will only honor an Over-Subscription Privilege to the extent
sufficient Units are available following the exercise of Basic Subscription Rights.
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Limitation on the Purchase of Units

You may only purchase the number of Units purchasable upon exercise of the number of Basic Subscription Rights distributed to you in the Rights
Offering, plus the Over-Subscription Privilege, if any. Accordingly, the number of Units that you may purchase in the Rights Offering is limited by the
number of shares of our common stock (including each share of common stock issuable upon exercise of warrants issued February 13, 2015, May 4, 2016,
October 19, 2016, March 31, 2017, August 9, 2017 and January 30, 2018) you held on the Record Date and by the extent to which other stockholders or
warrant holders exercise their Basic Subscription Rights and Over-Subscription Privileges, which we cannot determine prior to completion of the Rights
Offering. However, due to stock exchange restrictions, we will not issue Units in the Rights Offering to the extent that a holder would beneficially own,
together with any other person with whom such holder’s securities may be aggregated under applicable law, more than 19.99% of our outstanding shares of
common stock.

Subscription Price

The Subscription Price is $                      per Unit. The Subscription Price does not necessarily bear any relationship to our past or expected future
results of operations, cash flows, current financial condition, or any other established criteria for value. No change will be made to the Subscription Price by
reason of changes in the trading price of our common stock or other factor prior to the expiration of this Rights Offering.

Determination of Subscription Price

In the determining the Subscription Price, the board of directors considered a variety of factors including those listed below:

 • our need to raise capital in the near term to continue our operations;

 • the current and historical trading prices of our common stock;

 • a price that would increase the likelihood of participation in the Rights Offering;

 • the cost of capital from other sources;

 • the value of the common stock being issued as a component of the Unit;

 • the value of the Warrant being issued as a component of the Unit; and

 • comparable precedent transactions, including the percentage of shares offered, the terms of the subscription rights being offered, the subscription
price and the discount that the subscription price represents to the immediately prevailing closing prices for these offerings.

The Subscription Price does not necessarily bear any relationship to any established criteria for value. No valuation consultant or investment banker
has opined upon the fairness or adequacy of the Subscription Price. You should not consider the Subscription Price as an indication of actual value of our
company or our common stock. The market price of our common stock may decline during or after the Rights Offering. We cannot predict the price at which
our shares of common stock will trade after the Rights Offering. You should obtain a current price quote for our common stock and perform an independent
assessment of our Warrants before exercising your Subscription Rights and make your own assessment of our business and financial condition, our prospects
for the future, and the terms of this Rights Offering. Once made, all exercises of Subscription Rights are irrevocable.

No Short-Sales

By exercising the Subscription rights, you are representing to us that you have not entered into any short sale or similar transaction with respect to
our common stock since the record date for the Rights Offering. In addition, the Subscription Rights provide that, upon exercise of the Subscription Right,
you represent that you have not since the Record Date and, for so long as you continue to hold Preferred Stock or Warrants issued in connection with the
exercise of the Subscription Right, agree to not to enter into any short sale or similar transaction with respect to our common stock. These requirements
prevent you from pursuing certain investment strategies that could provide you greater financial benefits than you might have realized if the Subscription
Rights did not contain these requirements.

No Recombination

The Preferred Stock and Warrants comprising the Units will separate upon the exercise of the Subscription Rights, and the Units will not trade as a
separate security. Holders may not recombine shares of Preferred Stock and Warrants to receive a Unit.
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Non-Transferability of Subscription Rights

The Subscription Rights are non-transferable (other than by operation of law) and, therefore, you may not sell, transfer, assign or give away your
Subscription Rights to anyone. The Subscription Rights will not be listed for trading on any stock exchange or market.

Expiration Date; Extension

The subscription period, during which you may exercise your Subscription Rights, expires at 5:00 p.m., Eastern Time, on                         , 2018,
which is the expiration of the Rights Offering. If you do not exercise your Subscription Rights before that time, your Subscription Rights will expire and will
no longer be exercisable. We will not be required to issue shares to you if the Subscription Agent receives your Rights Certificate or your subscription
payment after that time. We have the option to extend the Rights Offering in our sole discretion, although we do not presently intend to do so. We may extend
the Rights Offering by giving oral or written notice to the Subscription Agent before the Rights Offering expires. If we elect to extend the Rights Offering, we
will issue a press release announcing the extension no later than 9:00 a.m., Eastern Time, on the next business day after the most recently announced
expiration date of the Rights Offering.

If you hold your shares of common stock or participating warrants in the name of a broker, dealer, bank or other nominee, the nominee will
exercise the Subscription Rights on your behalf in accordance with your instructions. Please note that the nominee may establish a deadline that may be
before 5:00 p.m., Eastern Time, on                           , 2018, which is the expiration date that we have established for the Rights Offering.

Termination

We may terminate the Rights Offering at any time and for any reason prior to the completion of the Rights Offering. If we terminate the Rights
Offering, we will issue a press release notifying stockholders and the public of the termination.

Return of Funds upon Completion or Termination

The Subscription Agent will hold funds received in payment for shares in a segregated account pending completion of the Rights Offering. The
Subscription Agent will hold this money until the Rights Offering is completed or is terminated. To the extent you properly exercise your Over-Subscription
Privilege for an amount of Units that exceeds the number of unsubscribed Units available to you, any excess subscription payments will be returned to you
within 10 business days after the expiration of the Rights Offering, without interest or deduction. If the Rights Offering is terminated for any reason, all
subscription payments received by the Subscription Agent will be returned within 10 business days, without interest or deduction.

Shares of Our Capital Stock and Warrants Outstanding After the Rights Offering

Assuming no other transactions by us involving our capital stock prior to the expiration of the Rights Offering, and if the Rights Offering is fully
subscribed, upon consummation of the Rights Offering we will have                         shares of common stock issued and outstanding,                    shares of
Preferred Stock issued and outstanding, and                            Warrants to purchase an additional shares of our common stock issued and outstanding, based on
68,038,349 shares of our common stock outstanding as of March 31, 2018. The exact number of shares of Preferred Stock and Warrants that we will issue in
this offering will depend on the number of Units that are subscribed for in the Rights Offering.

Methods for Exercising Subscription Rights

The exercise of Subscription Rights is irrevocable and may not be cancelled or modified. You may exercise your Subscription Rights as follows:

Subscription by Record Holders

If you are a stockholder or participating warrant holder of record as of the Record Date, the number of Units you may purchase pursuant to your
Subscription Rights in indicated on the enclosed Rights Certificate. You may exercise your Subscription Rights by properly completing and executing the
Rights Certificate and forwarding it, together with your full payment, to the Subscription Agent at the address given below under “Subscription Agent,” to be
received before 5:00 p.m., Eastern Time, on                            , 2018.
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Subscription by Beneficial Owners

If as of the Record Date you are a beneficial owner of shares of our common stock or participating warrants that are registered in the name of a
broker, dealer, bank or other nominee, you will not receive a Rights Certificate. Instead, we will issue one Subscription Right to such nominee record holder
for all shares of our common stock or participating warrants held by such nominee at the Record Date. If you are not contacted by your nominee, you should
promptly contact your nominee in order to subscribe for shares in the Rights Offering and follow the instructions provided by your nominee.

To properly exercise your Over-Subscription Privilege, you must deliver the subscription payment related to your Over-Subscription Privilege
before the Rights Offering expires. Because we will not know the total number of unsubscribed Units before the Rights Offering expires, if you wish to
maximize the number of shares you purchase pursuant to your Over-Subscription Privilege, you will need to deliver payment in an amount equal to the
aggregate subscription payment for the maximum number of Units that you wish to purchase.

Payment Method

Payments must be made in full in U.S. currency by personal check, certified check or bank draft, or by wire transfer, and payable to “                       ,
as Subscription Agent for Biocept, Inc.” You must timely pay the full subscription payment, including payment for the Over-Subscription Privilege, for the
full number of shares of our common stock you wish to acquire pursuant to the exercise of Subscription Rights by delivering a:

 • certified or personal check drawn against a U.S. bank payable to “                       , as Subscription Agent for Biocept, Inc.”;

 • U.S. Postal money order payable to “                     , as Subscription Agent for Biocept, Inc.”; or

 • wire transfer of immediately available funds directly to the account maintained by                           , as Subscription Agent, for purposes of
accepting subscriptions in this Rights Offering at                                .

If you elect to exercise your Subscription Rights, you should consider using a wire transfer or certified check drawn on a U.S. bank to ensure that the
Subscription Agent receives your funds before the Rights Offering expires. If you send a personal check, payment will not be deemed to have been received
by the Subscription Agent until the check has cleared. The clearinghouse may require five or more business days to clear a personal check. Accordingly,
holders who wish to pay the Subscription Price by means of a personal check should make payment sufficiently in advance of the expiration of the Rights
Offering to ensure that the payment is received and clears by that date. If you send a certified check, payment will be deemed to have been received by the
Subscription Agent immediately upon receipt of such instrument.

You should read the instruction letter accompanying the Rights Certificate carefully and strictly follow it. DO NOT SEND RIGHTS
CERTIFICATES OR PAYMENTS DIRECTLY TO US. We will not consider your subscription received until the Subscription Agent has received
delivery of a properly completed and duly executed Rights Certificate and payment of the full subscription payment.

The method of delivery of Rights Certificates and payment of the subscription payment to the Subscription Agent will be at the risk of the holders of
Subscription Rights. If sent by mail, we recommend that you send those certificates and payments by registered mail, properly insured, with return receipt
requested, or by overnight courier, and that you allow a sufficient number of days to ensure delivery to the Subscription Agent and clearance of payment
before the Rights Offering expires.

Missing or Incomplete Subscription Forms or Payment

If you fail to complete and sign the Rights Certificate or otherwise fail to follow the subscription procedures that apply to the exercise of your
Subscription Rights before the Rights Offering expires, the Subscription Agent will reject your subscription or accept it to the extent of the payment received.
Neither we nor our Subscription Agent undertakes any responsibility or action to contact you concerning an incomplete or incorrect subscription form, nor are
we under any obligation to correct such forms. We have the sole discretion to determine whether a subscription exercise properly complies with the
subscription procedures.

If you send a payment that is insufficient to purchase the number of shares you requested, or if the number of shares you requested is not specified
in the forms, the payment received will be applied to exercise your Subscription Rights to the fullest extent possible based on the amount of the payment
received. Any excess subscription payments received by the Subscription Agent will be returned, without interest or deduction, within 10 business days
following the expiration of the Rights Offering.
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Issuance of Preferred Stock and Warrants

The shares of Preferred Stock and Warrants that are purchased in the Rights Offering as part of the Units will be issued in book-entry, or
uncertificated, form meaning that you will receive a DRS account statement from our transfer agent reflecting ownership of these securities if you are a holder
of record. If you hold your shares of common stock or participating warrants in the name of a bank, broker, dealer, or other nominee, DTC will credit your
account with your nominee with the securities you purchased in the Rights Offering.

Subscription and Information Agent

The Subscription and Information Agent for the Rights Offering is                                     . The address to which Rights Certificates and payments
should be mailed or delivered by overnight courier is provided below. If sent by mail, we recommend that you send documents and payments by registered
mail, properly insured, with return receipt requested, and that you allow a sufficient number of days to ensure delivery to the Subscription Agent and
clearance or payment before the Rights Offering expires. Do not send or deliver these materials to us.

 

By mail:  By hand or overnight courier:
 
 
 
 
 

  

 
If you deliver the Rights Certificates in a manner different than that described in this prospectus, we may not honor the exercise of your

Subscription Rights.

You should direct any questions or requests for assistance concerning the method of subscribing for the shares of our common stock or for
additional copies of this prospectus to the Information Agent as follows:

 
 
 
 
 

Warrant Agent

The warrant agent for the Warrants is Continental Stock Transfer & Trust Company.

No Fractional Shares

We will not issue fractional shares of common stock in the Rights Offering. We will only distribute Subscription Rights to acquire whole Units,
rounded down to the nearest whole number of underlying common shares giving rise to such Subscription Rights. Any excess subscription payments received
by the Subscription Agent will be returned within 10 business days after expiration of the Rights Offering, without interest or deduction. Similarly, no
fractional shares of common stock will be issued in connection with the conversion of the Preferred Stock or the exercise of a Warrant. Instead, for any such
fractional share that would otherwise have been issuable upon conversion of shares of Preferred Stock, the Company may, at its election, pay a cash payment
equal to such fraction multiplied by the conversion price or round up to the next whole share, and for any such fractional share that would have otherwise
been issued upon exercise of Warrants, the Company will round up such fraction to the next whole share.
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Notice to Brokers and Nominees

If you are a broker, dealer, bank or other nominee holder that holds shares of our common stock or participating warrants for the account of others
on the Record Date, you should notify the beneficial owners for whom you are the nominee of the Rights Offering as soon as possible to learn their intentions
with respect to exercising their Subscription Rights. If a beneficial owner of our common stock or participating warrant so instructs, you should complete the
Rights Certificate and submit it to the Subscription Agent with the proper subscription payment by the expiration date. You may exercise the number of
Subscription Rights to which all beneficial owners in the aggregate otherwise would have been entitled had they been direct holders of our common stock on
the Record Date, provided that you, as a nominee record holder, make a proper showing to the Subscription Agent by submitting the form entitled “Nominee
Holder Certification,” which is provided with your Rights Offering materials. If you did not receive this form, you should contact our Subscription Agent to
request a copy.

Validity of Subscriptions

We will resolve all questions regarding the validity and form of the exercise of your Subscription Rights, including time of receipt and eligibility to
participate in the Rights Offering. Our determination will be final and binding. Once made, subscriptions are irrevocable; we will not accept any alternative,
conditional, or contingent subscriptions. We reserve the absolute right to reject any subscriptions not properly submitted or the acceptance of which would be
unlawful. You must resolve any irregularities in connection with your subscriptions before the expiration date of the Rights Offering, unless we waive them in
our sole discretion. Neither we nor the Subscription Agent is under any duty to notify you or your representative of defects in your subscriptions. A
subscription will be considered accepted, subject to our right to withdraw or terminate the Rights Offering, only when the Subscription Agent receives a
properly completed and duly executed Rights Certificate and any other required documents and the full subscription payment including final clearance of any
personal check. Our interpretations of the terms and conditions of the Rights Offering will be final and binding.

Stockholder Rights

You will have no rights as a holder of the shares of our common stock issuable upon conversion of the Preferred Stock issued in the Rights
Offering until such Preferred Stock is converted into common stock and issued in book-entry form or your account at your broker, dealer, bank or other
nominee is credited with the shares of our common stock. Holders of Warrants issued in connection with the Rights Offering will not have rights as holders of
our common stock until such Warrants are exercised and the shares of common stock underlying the Warrants are issued to the holder.

Foreign Stockholders

We will not mail this prospectus or Rights Certificates to stockholders with addresses that are outside the United States or that have an army post
office or foreign post office address. The Subscription Agent will hold these Rights Certificates for their account. To exercise Subscription Rights, our foreign
stockholders must notify the Subscription Agent prior to 5:00 p.m., Eastern Time, on                           , 2018, the third business day prior to the expiration
date, of your exercise of Subscription Rights and provide evidence satisfactory to us, such as a legal opinion from local counsel, that the exercise of such
Subscription Rights does not violate the laws of the jurisdiction in which such stockholder resides and payment by a U.S. bank in U.S. dollars before the
expiration of the offer. If no notice is received by such time or the evidence presented is not satisfactory to us, the Subscription Rights represented thereby
will expire.

No Revocation or Change

Once you submit the Rights Certificate or have instructed your nominee of your subscription request, you are not allowed to revoke or change the
exercise or request a refund of monies paid. All exercises of Subscription Rights are irrevocable, even if you learn information about us that you consider to
be unfavorable. You should not exercise your Subscription Rights unless you are certain that you wish to purchase shares at the Subscription Price.

U.S. Federal Income Tax Treatment of Rights Distribution

For U.S. federal income tax purposes, we do not believe holders of shares of our common stock or participating warrants should recognize income
or loss upon receipt or exercise of a Subscription Right. See “Material U.S. Federal Income Tax Consequences.”
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No Recommendation to Rights Holders

Our board of directors is not making a recommendation regarding your exercise of the Subscription Rights. Stockholders who exercise
Subscription Rights risk investment loss on money invested. We cannot predict the price at which our shares of common stock will trade after the Rights
Offering. You should make your investment decision based on your assessment of our business and financial condition, our prospects for the future and the
terms of this Rights Offering. Please see “Risk Factors” for a discussion of some of the risks involved in investing in our common stock.

Fees and Expenses

We will pay all fees charged by the Subscription Agent and the Information Agent, and by the dealer-managers. You are responsible for paying any
other commissions, fees, taxes or other expenses incurred in connection with the exercise of your Subscription Rights.

Listing

The Subscription Rights may not be sold, transferred, assigned or given away to anyone, and will not be listed for trading on any stock exchange or
market. There is no public trading market for the Preferred Stock or the Warrants and they will not be listed for trading on Nasdaq or any other securities
exchange or market. The shares of our common stock issuable upon the conversion of the Preferred Stock and the exercise of the Warrants to be issued in the
Rights Offering are traded on Nasdaq under the symbol “BIOC.”

Important

Do not send Rights Certificates directly to us. You are responsible for choosing the payment and delivery method for your Rights
Certificate and you bear the risks associated with such delivery. If you choose to deliver your Rights Certificate and payment by mail, we
recommend that you use registered mail, properly insured, with return receipt requested. We also recommend that you allow a sufficient number of
days to ensure delivery to the Subscription Agent and clearance of payment prior to the expiration time.

Distribution Arrangements

Maxim Group LLC and Dawson James Securities, Inc. will act as co-dealer-managers for the Rights Offering. The dealer-managers will provide
marketing assistance and advice to us in connection with the Rights Offering and will use its best efforts to solicit the exercise of Subscription Rights and
participation in the Over-Subscription Privilege. The dealer-managers are not underwriting or placing any of the Subscription Rights or the shares of our
Preferred Stock or Warrants to be issued in the Rights Offering and do not make any recommendation with respect to such Subscription Rights (including
with respect to the exercise or expiration of such Subscription Rights), shares or Warrants. We have agreed to pay the dealer-managers certain fees and to
reimburse the dealer-managers for certain out-of-pocket expenses incurred in connection with this offering. See “Plan of Distribution.”

Other Matters
 

We are not making the rights offering in any state or other jurisdiction in which it is unlawful to do so, nor are we distributing or accepting any
offers to purchase any units from subscription rights holders who are residents of those states or other jurisdictions or who are otherwise prohibited by federal
or state laws or regulations from accepting or exercising the subscription rights. We may delay the commencement of the rights offering in those states or
other jurisdictions, or change the terms of the rights offering, in whole or in part, in order to comply with the securities laws or other legal requirements of
those states or other jurisdictions. Subject to state securities laws and regulations, we also have the discretion to delay allocation and distribution of any shares
you may elect to purchase by exercise of your subscription privileges in order to comply with state securities laws. We may decline to make modifications to
the terms of the rights offering requested by those states or other jurisdictions, in which case, if you are a resident in those states or jurisdictions or if you are
otherwise prohibited by federal or state laws or regulations from accepting or exercising the subscription rights, you will not be eligible to participate in the
rights offering. However, we are not currently aware of any states or jurisdictions that would preclude participation in the rights offering.
 

-26-
 



 
MATERIAL U.S. FEDERAL INCOME TAX CONSEQUENCES

The following discussion describes the material U.S. federal income tax consequences of the receipt and exercise (or expiration) of the
Subscription Rights acquired through the Rights Offering, the ownership and disposition of shares of our Preferred Stock and Warrants received upon exercise
of the Subscription Rights and the ownership and disposition of the shares of common stock received upon the conversion of our Preferred Stock or the
exercise of the Warrants. This discussion does not purport to be a complete analysis of all potential tax effects. The effects of other U.S. federal tax laws, such
as estate and gift tax laws, and any applicable state, local or non-U.S. tax laws are not discussed. This discussion is based on the U.S. Internal Revenue Code
of 1986, as amended, or the Code, U.S. Treasury Regulations promulgated thereunder, judicial decisions, and published rulings and administrative
pronouncements of the U.S. Internal Revenue Service, or the IRS, in each case in effect as of the date hereof. These authorities may change or be subject to
differing interpretations. Any such change or differing interpretation may be applied retroactively in a manner that could adversely affect a holder of the
Subscription Rights, shares of our Preferred Stock, Warrants or shares of our common stock. We have not sought and will not seek any rulings from the IRS
regarding the matters discussed below. There can be no assurance the IRS or a court will not take a contrary position to that discussed below regarding the tax
consequences of the receipt of Subscription Rights through the Rights Offering by persons holding shares of our common stock and warrants entitled to
receive Subscription Rights pursuant to this Rights Offering (which we refer to as participating warrants), the exercise (or expiration) of the Subscription
Rights, the acquisition, ownership and disposition of shares of our Preferred Stock, the acquisition, ownership and disposition (or expiration) of Warrants
acquired upon exercise of the Subscription Rights, and the acquisition, ownership and disposition of shares of our common stock acquired upon conversion of
our Preferred Stock or exercise of the Warrants.
 

This discussion is limited to the Subscription Rights acquired through the Rights Offering, shares of our Preferred Stock and Warrants acquired
upon exercise of Subscription Rights and shares of our common stock acquired upon conversion of our Preferred Stock or exercise of the Warrants, in each
case, that are held as a “capital asset” within the meaning of Section 1221 of the Code (generally, property held for investment). This discussion does not
address all U.S. federal income tax consequences relevant to a holder’s particular circumstances, including the impact of the alternative minimum tax or the
unearned income Medicare contribution tax. In addition, it does not address consequences relevant to holders subject to particular rules, including, without
limitation:

 • U.S. expatriates and former citizens or long-term residents of the United States;

 • persons holding our common stock, participating warrants, the Subscription Rights, shares of our Preferred Stock, Warrants or
shares of our common stock as part of a hedge, straddle or other risk reduction strategy or as part of a conversion transaction or
other integrated investment;

 • banks, insurance companies, and other financial institutions;

 • brokers, dealers or traders in securities or currencies or traders that elect to mark-to-market their securities;

 • “controlled foreign corporations,” “passive foreign investment companies,” and corporations that accumulate earnings to avoid
U.S. federal income tax;

 • partnerships or other entities or arrangements treated as partnerships or other pass-through entities for U.S. federal income tax
purposes (and investors therein);

 • real estate investment trusts, regulated investment companies, grantor trusts, tax-exempt organizations or governmental
organizations;

 •
 
•

persons deemed to sell the Subscription Rights, shares of Preferred Stock, or Warrants or shares of our common stock under the
constructive sale provisions of the Code;
 
persons subject to special tax accounting rules as a result of any item of gross income being taken into account in an applicable
financial statement (as defined in the Code);

 • persons for whom our stock constitutes “qualified small business stock” within the meaning of Section 1202 of the Code;

 • persons who received, hold or will receive shares of our common stock, participating warrants, the Subscription Rights, shares
of our Preferred Stock or Warrants pursuant to the exercise of any employee stock option or otherwise as compensation and
persons who hold restricted common stock;
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 • tax-qualified retirement plans; and  

 • U.S. holders (as defined below) that have a functional currency other than the U.S. dollar.  

     
If an entity treated as a partnership for U.S. federal income tax purposes holds shares of our common stock, participating warrants, the Subscription

Rights, shares of our Preferred Stock and Warrants acquired upon exercise of Subscription Rights or shares of our common stock acquired upon conversion of
our Preferred Stock or exercise of the Warrants, as the case may be, the tax treatment of a partner in the partnership will depend on the status of the partner,
the activities of the partnership and certain determinations made at the partner level. Accordingly, partnerships and the partners in such partnerships should
consult their tax advisors regarding the U.S. federal income tax consequences to them.
 
THIS DISCUSSION IS FOR INFORMATION PURPOSES ONLY AND IS NOT TAX ADVICE. INVESTORS SHOULD CONSULT THEIR TAX
ADVISORS WITH RESPECT TO THE APPLICATION OF THE U.S. FEDERAL INCOME TAX LAWS TO THEIR PARTICULAR
SITUATIONS AS WELL AS ANY TAX CONSEQUENCES OF THE RECEIPT, OWNERSHIP AND EXERCISE OF SUBSCRIPTION RIGHTS,
THE ACQUISITION, OWNERSHIP, AND DISPOSITION OF SHARES OF OUR PREFERRED STOCK AND WARRANTS ACQUIRED UPON
EXERCISE OF SUBSCRIPTION RIGHTS, AND SHARES OF OUR COMMON STOCK ACQUIRED UPON CONVERSION OF PREFERRED
STOCK OR EXERCISE OF WARRANTS ARISING UNDER THE U.S. FEDERAL ESTATE OR GIFT TAX LAWS OR UNDER THE LAWS OF
ANY STATE, LOCAL OR NON-U.S. TAXING JURISDICTION OR UNDER ANY APPLICABLE INCOME TAX TREATY.  

Tax Considerations Applicable to U.S. Holders
 
Definition of a U.S. Holder
 

For purposes of this discussion, a “U.S. holder” is any beneficial owner of shares of our common stock, participating warrants, our Subscription
Rights, shares of our Preferred Stock and Warrants acquired upon exercise of Subscription Rights or shares of our common stock acquired upon conversion of
our Preferred Stock or exercise of Warrants, as the case may be, that, for U.S. federal income tax purposes, is:

 • an individual who is a citizen or resident of the United States;

 • a corporation (or other entity treated as a corporation for U.S. federal income tax purposes) created or organized under the laws of the
United States, any state thereof, or the District of Columbia;

 • an estate, the income of which is subject to U.S. federal income tax regardless of its source; or

 • a trust that (1) is subject to the primary supervision of a U.S. court and the control of one or more United States persons (within the
meaning of Section 7701(a)(30) of the Code), or (2) has made a valid election under applicable U.S. Treasury Regulations to continue to be
treated as a United States person.

 
Receipt of Subscription Rights
 

Although the authorities governing transactions such as this Rights Offering are complex and do not speak directly to the consequences of certain
aspects of this Rights Offering, including the inclusion of the right to purchase Warrants in the Subscription Rights (rather than the right to purchase only
shares of our Preferred Stock), the distribution of Subscription Rights to holders of participating warrants and the effects of the Over-Subscription Privilege,
we do not believe a U.S. holder’s receipt of Subscription Rights pursuant to the Rights Offering should be treated as a taxable distribution with respect to its
existing shares of common stock or participating warrants, as applicable, for U.S. federal income tax purposes. Section 305(a) of the Code generally provides
that the receipt by a stockholder, or a holder of rights to acquire stock, of a right to acquire stock or warrants is not included in the taxable income of the
stockholder; however, the general non-recognition rule in Section 305(a) of the Code is subject to exceptions described in Section 305(b) of the Code, which
include “disproportionate distributions.” A disproportionate distribution is generally a distribution or a series of distributions, including deemed distributions,
that has the effect of the receipt of cash or other property by some stockholders (including holders of rights to acquire stock and holders of debt instruments
convertible into stock) and an increase in the proportionate interest of other stockholders (including holders of rights to acquire stock and holders of debt
instruments convertible into stock) in a corporation’s assets or earnings and profits. During the last 36 months, the Company has not made any distributions of
cash or property (other than stock or rights to acquire stock) with respect to: (i) its common stock or (ii) options or warrants to acquire its common stock.
Currently the Company does not intend to make any future distributions of cash or property (other than stock or rights to acquire stock) with respect to: (i) its
common stock or (ii) options or warrants to acquire its common
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stock; however, there is no guarantee that the Company will not make such distributions in the future. In addition, the Company does not currently have any
convertible debt outstanding nor does the Company currently intend to issue any convertible debt.
 

The position regarding the tax-free treatment of the Subscription Right distribution is not binding on the IRS, or the courts. If this position is finally
determined by the IRS or a court to be incorrect, whether because, contrary to our expectations, distributions of cash or property (other than stock or rights to
acquire stock) are made with respect to our common stock, options or warrants, because the issuance of the Subscription Rights is a “disproportionate
distribution” or otherwise, the fair market value of the Subscription Rights would be taxable to U.S. holders of our common stock as a dividend to the extent
of the U.S. holder’s pro rata share of our current and accumulated earnings and profits, if any, with any excess being treated as a return of capital to the extent
thereof and then as capital gain. Although no assurance can be given, the Company anticipates that it will not have current and accumulated earnings and
profits through the end of 2018. Further, if the position regarding the tax-free treatment of the Subscription Rights distribution is incorrect, the treatment of
holders of participating warrants is not clear, and it may differ from, and may be more adverse than, the treatment of the Subscription Rights distribution to
the holders of common stock.
 

The following discussion is based upon the treatment of the Subscription Right issuance as a non-taxable distribution with respect to a U.S.
holders’ existing shares of common stock or participating warrants for U.S. federal income tax purposes.
 
Tax Basis in the Subscription Rights
 

If the fair market value of the Subscription Rights a U.S. holder receives is less than 15% of the fair market value of the U.S. holder’s existing
shares of common stock or participating warrants (in each case, with respect to which the Subscription Rights are distributed) on the date the U.S. holder
receives the Subscription Rights, the Subscription Rights will be allocated a zero tax basis for U.S. federal income tax purposes, unless the U.S. holder elects
to allocate the tax basis in the holder’s existing shares of common stock or participating warrants between the existing shares of common stock or
participating warrants and the Subscription Rights in proportion to the relative fair market values of the existing shares of common stock or participating
warrants and the Subscription Rights determined on the date of receipt of the Subscription Rights. If a U.S. holder chooses to allocate tax basis between the
holder’s existing common shares or participating warrants and the Subscription Rights, the U.S. holder must make this election on a statement included with
the holder’s timely filed tax return (including extensions) for the taxable year in which the U.S. holder receives the Subscription Rights. Such an election is
irrevocable.
 

However, if the fair market value of the Subscription Rights a U.S. holder receives is 15% or more of the fair market value of the holder’s existing
shares of common stock or participating warrants on the date the U.S. holder receives the Subscription Rights, then the U.S. holder must allocate tax basis in
the existing shares of common stock or participating warrants between those shares or warrants and the Subscription Rights the U.S. holder receives in
proportion to their fair market values determined on the date the U.S. holder receives the Subscription Rights. Please refer to the discussion below regarding
the U.S. tax treatment of a U.S. holder that, at the time of the receipt of the Subscription Right, no longer holds the common stock or participating warrants
with respect to which the Subscription Right was distributed.
 

The fair market value of the Subscription Rights on the date that the Subscription Rights are distributed is uncertain and the fair market value of the
participating warrants is uncertain, and we have not obtained, and do not intend to obtain, an appraisal of the fair market value of the Subscription Rights or
the participating warrants on that date. In determining the fair market value of the Subscription Rights, U.S. holders should consider all relevant facts and
circumstances, including without limitation any difference between the Subscription Price of the Subscription Rights and the trading price of our shares of
common stock on the date that the Subscription Rights are distributed, the fair market value and the conversion terms of the Preferred Stock, the exercise
price of the Warrants, the length of the period during which the Subscription Rights may be exercised and the fact that the Subscription Rights are non-
transferable.  In determining the fair market value of the participating warrants, U.S. holders should consider all relevant facts and circumstances, including
without limitation the difference between the exercise price of the participating warrants and the trading price of our common stock on the date that the
Subscription Rights are distributed, the length of the period during which the participating warrants may be exercised, the nature of the adjustment provisions
in the participating warrants that may affect the economics of the exercise of such participating warrants and any limitations of the transferability of the
participating warrants.
 
Exercise of Subscription Rights
 

A U.S. holder will not recognize gain or loss upon the exercise of a Subscription Right received in the Rights Offering. A U.S. holder’s adjusted
tax basis, if any, in the Subscription Right plus the Subscription Price should be allocated between the share of Preferred Stock and the Warrant acquired upon
exercise of the Subscription Right. The basis in the stock or participating warrants upon which the Subscription Rights were issued which is allocated to the
Subscription Rights under the prior section entitled “—Tax Basis in the Subscription Rights” should be further allocated between the shares of Preferred
Stock and the Warrant acquired upon
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exercise of the Subscription Right in proportion to their relative fair market values on the date the Subscription Rights were distributed. The Subscription
Price should be allocated between the shares of Preferred Stock and the Warrant acquired upon exercise of the Subscription Right in proportion to their
relative fair market values on the exercise date. These allocations will establish the U.S. holder’s initial tax basis for U.S. federal income tax purposes in the
shares of Preferred Stock and Warrants received upon exercise. The holding period of a share of Preferred Stock or a Warrant acquired upon exercise of a
Subscription Right in the Rights Offering will begin on the date of exercise.
 

If, at the time of the receipt or exercise of the Subscription Right, the U.S. holder no longer holds the common stock or participating warrant with
respect to which the Subscription Right was distributed, then certain aspects of the tax treatment of the receipt and exercise of the Subscription Right are
unclear, including (1) the allocation of the tax basis between the shares of our common stock or participating warrants previously sold and the Subscription
Right, (2) the impact of such allocation on the amount and timing of gain or loss recognized with respect to the shares of our common stock or participating
warrants previously sold, and (3) the impact of such allocation on the tax basis of the shares of our Preferred Stock and Warrants acquired upon exercise of
the Subscription Right. If a U.S. holder exercises a Subscription Right received in the Rights Offering after disposing of shares of our common stock or
participating warrants with respect to which the Subscription Right is received, the U.S. holder should consult its tax advisor.
 
Expiration of Subscription Rights
 

If a U.S. holder allows Subscription Rights received in the Rights Offering to expire, the U.S. holder should not recognize any gain or loss for U.S.
federal income tax purposes, and the U.S. holder should re-allocate any portion of the tax basis in its existing common shares or participating warrants
previously allocated to the Subscription Rights that have expired to the existing common shares or participating warrants.
 
Sale or Other Disposition, Exercise or Expiration of Warrants
 

Upon the sale or other taxable disposition of a Warrant (other than by exercise) received upon exercise of a Subscription Right, a U.S. holder will
generally recognize capital gain or loss equal to the difference between the amount realized on the sale or other taxable disposition and the U.S. holder’s
adjusted tax basis in the Warrant.  A U.S. Holder’s adjusted tax basis in a Warrant will generally equal its initial tax basis (discussed above under “—Exercise
of Subscription Rights”), as adjusted for any constructive dividends on the Warrant described below. This capital gain or loss will be long-term capital gain or
loss if the U.S. holder’s holding period in such Warrant is more than one year at the time of the sale or other taxable disposition. The deductibility of capital
losses is subject to certain limitations.
 

A U.S. holder will not be required to recognize income, gain or loss upon exercise of a Warrant received upon exercise of a Subscription Right
(except to the extent the U.S. holder receives a cash payment for any fractional share that would otherwise have been issuable upon exercise of the Warrant).
A U.S. holder’s tax basis in a share of our common stock received upon exercise of the Warrants for cash will be equal to the sum of (1) the U.S. holder’s tax
basis in the Warrants exchanged therefor and (2) the exercise price of such Warrants, decreased by the adjusted tax basis allocable to any fractional share that
would otherwise have been issued upon exercise of the Warrant. A U.S. holder’s holding period in the shares of our common stock received upon exercise
will commence on the day after such U.S. holder exercises the Warrants.
 

In certain circumstances, the Warrants will be exercisable on a cashless basis. The U.S. federal income tax treatment of an exercise of a Warrant on
a cashless basis is not clear, and could differ from the consequences described above. It is possible that a cashless exercise could be a taxable event. U.S.
holders are urged to consult their tax advisors as to the consequences of an exercise of a Warrant on a cashless basis, including with respect to whether the
exercise is a taxable event, and their holding period and tax basis in the common stock received.
 

If a Warrant expires without being exercised, a U.S. holder will recognize a capital loss in an amount equal to such holder’s adjusted tax basis in
the Warrant. Such loss will be long-term capital loss if, at the time of the expiration, the U.S. holder’s holding period in such Warrant is more than one year.
The deductibility of capital losses is subject to certain limitations.
 
Constructive Dividends on Warrants
 

As described in the section entitled “Dividend Policy,” we do not anticipate declaring or paying dividends to holders of our common stock or our
Preferred Stock in the foreseeable future. However, if at any time during the period in which a U.S. holder holds Warrants received upon exercise of a
Subscription Right, we were to pay a taxable dividend to our stockholders and, in accordance with the anti-dilution provisions of the Warrants, the exercise
price of the Warrants were decreased, that decrease would be deemed to
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be the payment of a taxable dividend to a U.S. holder of the Warrants to the extent of our earnings and profits, notwithstanding the fact that such holder will
not receive a cash payment. If the exercise price is adjusted in certain other circumstances (or in certain circumstances, there is a failure to make appropriate
adjustments), or there is an adjustment to the number of common shares that will be issued on exercise of the Warrants, such adjustments may also result in
the deemed payment of a taxable dividend to a U.S. holder. U.S. holders should consult their tax advisors regarding the proper treatment of any adjustments to
the exercise price of the Warrants. We are currently required to report the amount of any deemed distributions to the IRS, as well as either on our website or to
holders not exempt from reporting.
 
Distributions on Preferred Stock and Common Stock
 

As described in the section entitled “Dividend Policy,” we do not anticipate declaring or paying dividends to holders of our Preferred Stock or
common stock in the foreseeable future. However, if we do make distributions of cash or property on our Preferred Stock or common stock, such distributions
will constitute dividends to the extent paid out of our current or accumulated earnings and profits, as determined for U.S. federal income tax purposes.
Dividends received by a corporate U.S. holder may be eligible for a dividends received deduction, subject to applicable limitations. Dividends received by
certain non-corporate U.S. holders, including individuals, are generally taxed at the lower applicable capital gains rate provided certain holding period and
other requirements are satisfied. Distributions in excess of our current and accumulated earnings and profits will constitute a return of capital and first be
applied against and reduce a U.S. holder’s adjusted tax basis in its Preferred Stock or common stock, as the case may be, but not below zero. Any excess will
be treated as capital gain and will be treated as described below in the section relating to the sale or disposition of our common stock.
 
Sale, Exchange or Other Disposition of Preferred Stock and Common Stock
 

Upon a sale, exchange, or other taxable disposition of our Preferred Stock (other than by conversion) or our common stock, a U.S. holder generally
will recognize capital gain or loss equal to the difference between the amount realized (not including any amount attributable to declared and unpaid
dividends, which will be taxable as described above to U.S. holders of record who have not previously included such dividends in income) and the U.S.
holder’s adjusted tax basis in our Preferred Stock or our common stock. The U.S. holder’s adjusted tax basis in our Preferred Stock generally will equal its
initial tax basis (discussed above under “—Exercise of Subscription Rights”), as adjusted for applicable distributions (including constructive dividends
described below). A U.S. holder’s adjusted tax basis in our common stock generally will equal its initial tax basis in our common stock (discussed below
under “—Conversion of the Preferred Stock into Our Common Stock”), as adjusted for applicable distributions (including constructive dividends described
below). Such capital gain or loss generally will be long-term capital gain or loss if the U.S. holder’s holding period for our Preferred Stock or our common
stock exceeded one year at the time of disposition (see the discussion below under “—Conversion of Our Preferred Stock into Our Common Stock” regarding
a U.S. holder’s holding period for our common stock). Long-term capital gains recognized by certain non-corporate U.S. holders, including individuals,
generally are subject to reduced rates of taxation. The deductibility of capital losses is subject to limitations.
 
Conversion of Our Preferred Stock into Our Common Stock
 

A U.S. holder will not recognize any gain or loss in respect of the receipt of our common stock upon the conversion of our Preferred Stock (except
to the extent the U.S. holder receives a cash payment for any fractional share that would otherwise have been issuable upon conversion of the Preferred
Stock). The adjusted tax basis of our common stock that a U.S. holder receives on conversion will equal the adjusted tax basis of the Preferred Stock
converted (decreased by the adjusted tax basis allocable to any fractional share that would otherwise have been issuance upon conversion of the Preferred
Stock), and the holding period of such common stock received on conversion will include the period during which the U.S. holder held the Preferred Stock
prior to conversion.
 

In the event a U.S. holder’s Preferred Stock is converted pursuant to an election by such U.S. holder in the case of certain acquisitions or
fundamental changes or pursuant to certain other transactions (including our consolidation or merger into another person), the tax treatment of such a
conversion will depend upon the facts underlying the particular transaction triggering such a conversion. In this regard, it is possible that any related
adjustments of the conversion rate would be treated as a constructive distribution to the U.S. holder as described below under “—Constructive Dividends on
Preferred Stock.” U.S. holders should consult their own tax advisors to determine the specific tax treatment of a conversion under such circumstances.
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Constructive Dividends on Preferred Stock
 

The conversion rate of our Preferred Stock is subject to adjustment under certain circumstances, as described above under “Description of
Securities—Preferred Stock—Preferred Stock.” Section 305(c) of the Code and U.S. Treasury Regulations thereunder may treat a U.S. holder of our Preferred
Stock as having received a constructive distribution includable in such U.S. holder’s income in the manner as described above under “—Distributions on
Preferred Stock and Common Stock,” if and to the extent that certain adjustments in the conversion rate (or failures to make such an adjustment) increase the
proportionate interest of such U.S. holder in our earnings and profits. In certain other circumstances, an adjustment to the conversion rate of our Preferred
Stock or a failure to make such an adjustment could potentially give rise to constructive distributions to U.S. holders of our common stock. Thus, under
certain circumstances, U.S. holders may recognize income in the event of a constructive distribution even though they may not receive any cash or property.
We are currently required to report the amount of any deemed distributions to the IRS, as well as either on our website or to holders not exempt from
reporting.
 
Information Reporting and Backup Withholding
 

A U.S. holder may be subject to information reporting and backup withholding when such holder receives dividend payments (including
constructive dividends) or receives proceeds from the sale or other taxable disposition of the Warrants, shares of our Preferred Stock acquired through the
exercise of Subscription Rights or shares of our common stock acquired through conversion of our Preferred Stock or exercise of the Warrants. Certain U.S.
holders are exempt from backup withholding, including certain corporations and certain tax-exempt organizations. A U.S. holder will be subject to backup
withholding if such holder is not otherwise exempt (or fails to properly establish an exemption) and such holder:

 • fails to furnish the holder’s taxpayer identification number, which for an individual is ordinarily his or her social security number;

 • furnishes an incorrect taxpayer identification number;

 • is notified by the IRS that the holder previously failed to properly report payments of interest or dividends; or

 • fails to certify under penalties of perjury that the holder has furnished a correct taxpayer identification number and that the IRS has not
notified the holder that the holder is subject to backup withholding.

     
Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules may be allowed as a refund or a credit

against a U.S. holder’s U.S. federal income tax liability, provided the required information is timely furnished to the IRS. U.S. holders should consult their tax
advisors regarding their qualification for an exemption from backup withholding and the procedures for obtaining such an exemption.
 
Tax Considerations Applicable to Non-U.S. Holders
 

For purposes of this discussion, a “non-U.S. holder” is a beneficial owner of shares of our common stock, participating warrants, our Subscription
Rights, shares of our Preferred Stock and Warrants acquired upon exercise of Subscription Rights or shares of our common stock acquired upon conversion of
our Preferred Stock or exercise of Warrants, as the case may be, that is neither a U.S. holder nor an entity treated as a partnership for U.S. federal income tax
purposes.
 
Receipt, Exercise and Expiration of the Subscription Rights
 

The discussion assumes that the receipt of Subscription Rights will be treated as a nontaxable distribution. See
“—Tax Considerations Applicable to U.S. Holders—Receipt of Subscription Rights” above. In such case, non-U.S. holders will not be subject to U.S. federal
income tax (or any withholding thereof) on the receipt, exercise or expiration of the Subscription Rights.
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Exercise of Warrants
 

A non-U.S. holder will not be subject to U.S. federal income tax on the cash exercise of Warrants into shares of our common stock (except to the
extent the U.S. holder receives a cash payment for any fractional share that would otherwise have been issuable upon exercise of the Warrant, which will be
treated as a sale subject the rules described under “—Tax Considerations Applicable to Non-U.S. Holders—Sale or Other Disposition of Preferred Stock,
Warrants or Common Stock”). As discussed above in “—Tax Considerations Applicable to U.S. Holders—Sale or Other Disposition, Exercise or Expiration
of Warrants,” the U.S. federal income tax treatment of an exercise of a Warrant on a cashless basis is not clear. Non-U.S. holders are urged to consult their tax
advisors as to the consequences of an exercise of a Warrant on a cashless basis, including with respect to whether the exercise is a taxable event, and their
holding period and tax basis in the common stock received.
 
Constructive Dividends on Warrants
 

As described in the section entitled “Dividend Policy,” we do not anticipate declaring or paying dividends to holders of our Preferred Stock or
common stock in the foreseeable future. However, if at any time during the period in which a non-U.S. holder holds Warrants we were to pay a taxable
dividend to our stockholders and, in accordance with the anti-dilution provisions of the Warrants, the exercise price of the Warrants were decreased, that
decrease would be deemed to be the payment of a taxable dividend to a non-U.S. holder to the extent of our earnings and profits, notwithstanding the fact that
such holder will not receive a cash payment. If the exercise price is adjusted in certain other circumstances (or in certain circumstances, there is a failure to
make appropriate adjustments), or there is an adjustment to the number of common shares that will be issued on exercise of the Warrants, such adjustments
may also result in the deemed payment of a taxable dividend to a non-U.S. holder. Any resulting withholding tax attributable to deemed dividends may be
collected from other amounts payable or distributable to the non-U.S. holder. Non-U.S. holders should consult their tax advisors regarding the proper
treatment of any adjustments to the Warrants.
 
Distributions on Preferred Stock and Common Stock
 

As described in the section entitled “Dividend Policy,” we do not anticipate declaring or paying dividends to holders of our Preferred Stock or
common stock in the foreseeable future. However, if we do make distributions of cash or property on our Preferred Stock or common stock, such distributions
will constitute dividends for U.S. federal income tax purposes to the extent paid from our current or accumulated earnings and profits, as determined under
U.S. federal income tax principles. Amounts not treated as dividends for U.S. federal income tax purposes will constitute a return of capital and first be
applied against and reduce a non-U.S. holder’s adjusted tax basis in its Preferred Stock or common stock, as the case may be, but not below zero. Any excess
will be treated as capital gain and will be treated as described below in the section relating to the sale or disposition of our Preferred Stock, Warrants, or
common stock. Because we may not know the extent to which a distribution is a dividend for U.S. federal income tax purposes at the time it is made, for
purposes of the withholding rules discussed below we or the applicable withholding agent may treat the entire distribution as a dividend.
 

Subject to the discussion below on backup withholding and foreign accounts, dividends paid to a non-U.S. holder of our Preferred Stock or
common stock that are not effectively connected with the non-U.S. holder’s conduct of a trade or business within the United States will be subject to U.S.
federal withholding tax at a rate of 30% of the gross amount of the dividends (or such lower rate specified by an applicable income tax treaty).
 

Non-U.S. holders will be entitled to a reduction in or an exemption from withholding on dividends as a result of either (1) an applicable income tax
treaty or (2) the non-U.S. holder holding our Preferred Stock or common stock in connection with the conduct of a trade or business within the United States
and dividends being effectively connected with that trade or business. To claim such a reduction in or exemption from withholding, the non-U.S. holder must
provide the applicable withholding agent with a properly executed (a) IRS Form W-8BEN or W-8BEN-E (or other applicable documentation) claiming an
exemption from or reduction of the withholding tax under the benefit of an income tax treaty between the United States and the country in which the non-U.S.
holder resides or is established, or (b) IRS Form W-8ECI stating that the dividends are not subject to withholding tax because they are effectively connected
with the conduct by the non-U.S. holder of a trade or business within the United States, as may be applicable. These certifications must be provided to the
applicable withholding agent prior to the payment of dividends and must be updated periodically. Non-U.S. holders that do not timely provide the applicable
withholding agent with the required certification, but that qualify for a reduced rate under an applicable income tax treaty, may obtain a refund of any excess
amounts withheld by timely filing an appropriate claim for refund with the IRS.
 

If dividends paid to a non-U.S. holder are effectively connected with the non-U.S. holder’s conduct of a trade or business within the United States
(and, if required by an applicable income tax treaty, the non-U.S. holder maintains a permanent establishment in the United States to which such dividends are
attributable), then, although exempt from U.S. federal withholding tax (provided the
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non-U.S. holder provides appropriate certification, as described above, and subject to the discussion below on backup withholding and foreign accounts), the
non-U.S. holder will be subject to U.S. federal income tax on such dividends on a net income basis at the regular graduated U.S. federal income tax rates. In
addition, a non-U.S. holder that is a corporation may be subject to a branch profits tax at a rate of 30% (or such lower rate specified by an applicable income
tax treaty) on its effectively connected earnings and profits for the taxable year that are attributable to such dividends, as adjusted for certain items. Non-U.S.
holders should consult their tax advisors regarding their entitlement to benefits under any applicable income tax treaty.
 
Sale or Other Disposition of Preferred Stock, Warrants or Common Stock
 

Subject to the discussions below on backup withholding and foreign accounts, a non-U.S. holder will not be subject to U.S. federal income tax on
any gain realized upon the sale or other taxable disposition of our Preferred Stock, Warrants or common stock unless:
 

 • the gain is effectively connected with the non-U.S. holder’s conduct of a trade or business within the United States (and, if required by an
applicable income tax treaty, the non-U.S. holder maintains a permanent establishment in the United States to which such gain is
attributable);

   
 • the non-U.S. holder is a nonresident alien individual present in the United States for 183 days or more during the taxable year of the

disposition and certain other requirements are met; or
   
 • our Preferred Stock, Warrants or common stock constitutes a U.S. real property interest, or USRPI, by reason of our status as a U.S. real

property holding corporation, or USRPHC, for U.S. federal income tax purposes.
 

Gain described in the first bullet point above generally will be subject to U.S. federal income tax on a net income basis at the regular graduated
rates. A Non-U.S. holder that is a corporation also may be subject to a branch profits tax at a rate of 30% (or such lower rate specified by an applicable
income tax treaty) on such effectively connected gain, as adjusted for certain items.
 

Gain described in the second bullet point above will be subject to U.S. federal income tax at a rate of 30% (or such lower rate specified by an
applicable income tax treaty) on any gain derived from the disposition, which may be offset by U.S. source capital losses of the non-U.S. holder (even though
the individual is not considered a resident of the United States), provided the non-U.S. holder has timely filed U.S. federal income tax returns with respect to
such losses.
 

With respect to the third bullet point above, we believe we are not currently and do not anticipate becoming a USRPHC. Because the determination
of whether we are a USRPHC depends on the fair market value of our USRPIs relative to the fair market value of our other business assets and our non-U.S.
real property interests, however, there can be no assurance we are not a USRPHC or will not become one in the future.
 

Non-U.S. holders should consult their tax advisors regarding potentially applicable income tax treaties that may provide for different rules.
 
Conversion of Our Preferred Stock into Our Common Stock
 

A non-U.S. holder will not recognize any gain or loss in respect of the receipt of our common stock upon the conversion of our Preferred Stock
(except to the extent the non-U.S. holder receives a cash payment for any fractional share that would otherwise have been issuable upon conversion of the
Preferred Stock).
 
Constructive Dividends on Preferred Stock
 

As described above under “—Tax Considerations Applicable to U.S. Holders—Constructive Dividends on Preferred Stock,” in certain
circumstances, a non-U.S. holder will be deemed to receive a constructive distribution from us. Adjustments in the conversion rate (or failures to adjust the
conversion rate) that increase the proportionate interest of a non-U.S. holder in our earnings and profits could result in deemed distributions to the non-U.S.
holder that are treated as dividends for U.S. federal income tax purposes. Any constructive dividend deemed paid to a non-U.S. holder will be subject to U.S.
federal income tax or withholding tax in the manner described above under “—Tax Considerations Applicable to Non-U.S. Holders—Distributions on
Preferred Stock and Common Stock.” It is possible that U.S. federal tax on the constructive dividend would be withheld, if applicable, from subsequent
payments on the Preferred Stock or our common stock.
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Information Reporting and Backup Withholding
 

Subject to the discussion below on foreign accounts, a non-U.S. holder will not be subject to backup withholding with respect to distributions on
our Preferred Stock, Warrants or common stock we make to the non-U.S. holder, provided the applicable withholding agent does not have actual knowledge
or reason to know such holder is a United States person and the holder timely certifies its non-U.S. status, such as by providing a valid IRS Form W-8BEN,
W-8BEN-E or W-8ECI, or other applicable certification. However, information returns generally will be filed with the IRS in connection with any
distributions (including deemed distributions) made on our Preferred Stock, Warrants and common stock to the non-U.S. holder, regardless of whether any tax
was actually withheld. Copies of these information returns may also be made available under the provisions of a specific treaty or agreement to the tax
authorities of the country in which the non-U.S. holder resides or is established.
 

Information reporting and backup withholding may apply to the proceeds of a sale or other taxable disposition of our Preferred Stock, Warrants or
common stock within the United States, and information reporting may (although backup withholding generally will not) apply to the proceeds of a sale or
other taxable disposition of our Preferred Stock, Warrants or common stock outside the United States conducted through certain U.S.-related financial
intermediaries, in each case, unless the beneficial owner timely certifies under penalty of perjury that it is a non-U.S. holder on IRS Form W-8BEN or W-
8BEN-E, or other applicable form (and the payor does not have actual knowledge or reason to know that the beneficial owner is a U.S. person) or such owner
otherwise timely establishes an exemption. Proceeds of a disposition of our Preferred Stock, Warrants or common stock conducted through a non-U.S. office
of a non-U.S. broker generally will not be subject to backup withholding or information reporting.
 

Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules may be allowed as a refund or a credit
against a non-U.S. holder’s U.S. federal income tax liability, provided the required information is timely furnished to the IRS.
 
Additional Withholding Tax on Payments Made to Foreign Accounts
 

Withholding taxes may be imposed under the Foreign Account Tax Compliance Act, or FATCA, on certain types of payments made to non-U.S.
financial institutions and certain other non-U.S. entities. Specifically, a 30% withholding tax may be imposed on dividends (including deemed dividends) paid
on our Preferred Stock, Warrants or common stock, or gross proceeds from the sale or other disposition of our Preferred Stock, Warrants or common stock
paid to a “foreign financial institution” or a “non-financial foreign entity” (each as defined in the Code), unless (1) the foreign financial institution undertakes
certain diligence and reporting obligations, (2) the non-financial foreign entity either certifies it does not have any “substantial United States owners” (as
defined in the Code) or furnishes identifying information regarding each substantial United States owner, or (3) the foreign financial institution or non-
financial foreign entity otherwise qualifies for an exemption from these rules. If the payee is a foreign financial institution and is subject to the diligence and
reporting requirements in (1) above, it must enter into an agreement with the U.S. Department of the Treasury requiring, among other things, that it undertake
to identify accounts held by certain “specified United States persons” or “United States-owned foreign entities” (each as defined in the Code), annually report
certain information about such accounts, and withhold 30% on certain payments to non-compliant foreign financial institutions and certain other account
holders. Foreign financial institutions located in jurisdictions that have an intergovernmental agreement with the United States governing FATCA may be
subject to different rules.

 
Under the applicable U.S. Treasury Regulations and administrative guidance, withholding under FATCA generally applies to payments of dividends

(including deemed dividends), and will apply to payments of gross proceeds from the sale or other disposition of our Preferred Stock, Warrants or common
stock on or after January 1, 2019. Because we may not know the extent to which a distribution is a dividend for U.S. federal income tax purposes at the time it
is made, for purposes of these withholding rules we or the applicable withholding agent may treat the entire distribution as a dividend. Prospective investors
should consult their tax advisors regarding the potential application of these withholding provisions. 
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DESCRIPTION OF SECURITIES

In this offering, we are offering for sale Units, with each Unit consisting of one share of our Preferred Stock and Warrants to purchase up
to                   shares of common stock. The shares of Preferred Stock and Warrants comprising the units are immediately separable and will be issued
separately but will be purchased together in this offering. We are also registering the shares of common stock issuable upon conversion of the Preferred Stock
and exercise of the Warrants. You should also review the form of Certificate of Designation, filed as exhibit to the registration statement of which this
prospectus is a part, for a complete description of the terms and conditions applicable to the Preferred Stock. You should also review the form of Warrant,
filed as exhibit to the registration statement of which this prospectus is a part, for a complete description of the terms and conditions applicable to the
Warrants.

Common Stock

This section describes the general terms and provisions of the shares of our common stock, $0.0001 par value. This description is only a summary
and is qualified in its entirety by reference to the description of our common stock included in our amended certificate of incorporation and our amended and
restated bylaws, which have been filed as exhibits to the registration statement of which this prospectus is a part. You should read our amended certificate of
incorporation and our amended and restated bylaws for additional information before you buy any of our common stock or other securities. See “Where You
Can Find More Information” and “Incorporation by Reference.”

We have 150,000,000 shares of authorized common stock. As of May 22, 2018, there were 68,213,349 shares of common stock issued and
outstanding, warrants to purchase 41,104,205 shares of common stock outstanding, options to purchase 1,608,664 shares of common stock outstanding and
185,920 shares of common stock issuable upon vesting of restricted stock awards.

Voting Rights

Holders of our common stock are entitled to one vote per share in the election of directors and on all other matters on which stockholders are
entitled or permitted to vote. Holders of our common stock are not entitled to cumulative voting rights.

Dividend Rights

Subject to the terms of any then outstanding series of preferred stock, the holders of our common stock are entitled to dividends in the amounts and
at times as may be declared by the board of directors out of funds legally available therefor.

Liquidation Rights

Upon liquidation or dissolution, holders of our common stock are entitled to share ratably in all net assets available for distribution to stockholders
after we have paid, or provided for payment of, all of our debts and liabilities, and after payment of any liquidation preferences to holders of any then
outstanding shares of preferred stock.

Other Matters

Holders of our common stock have no redemption, conversion or preemptive rights. There are no sinking fund provisions applicable to our
common stock. The rights, preferences and privileges of the holders of our common stock are subject to the rights of the holders of shares of any series of
preferred stock that we may issue in the future.

All of our outstanding shares of common stock are fully paid and nonassessable.

Our common stock is listed on Nasdaq under the symbol “BIOC.”

Preferred Stock Included in Units Issuable in the Rights Offering

We will authorize the Preferred Stock by filing a certificate of designation with the Secretary of State of Delaware. The certificate of designation
may be authorized by our Board without approval by our stockholders.

 
Conversion. Each share of Preferred Stock will be convertible at our option at any time on or after the first anniversary of the closing of the Rights

Offering or at the option of the holder at any time, into the number of shares of our common stock determined by dividing the $1,000 stated value per share of
the Preferred Stock by a conversion price of $                 per share. In addition, the conversion price per share is subject to adjustment for stock dividends,
distributions, subdivisions, combinations or reclassifications. Subject to limited exceptions, a holder of the Preferred Stock will not have the right to convert
any portion of the Preferred Stock to the extent that, after giving effect to the conversion, the holder, together with its affiliates, would beneficially own in
excess of 9.99% of the number of shares of our common stock outstanding immediately after giving effect to its conversion.

 
Fundamental Transactions. In the event we effect certain mergers, consolidations, sales of substantially all of our assets, tender or exchange offers,

reclassifications or share exchanges in which our common stock is effectively converted into or exchanged for other securities, cash or property, we
consummate a business combination in which another person acquires 50% of the
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outstanding shares of our common stock, or any person or group becomes the beneficial owner of 50% of the aggregate ordinary voting power represented by
our issued and outstanding common stock, then, upon any subsequent conversion of the Preferred Stock, the holders of the Preferred Stock will have the right
to receive any shares of the acquiring corporation or other consideration it would have been entitled to receive if it had been a holder of the number of shares
of common stock then issuable upon conversion in full of the Preferred Stock.

 
Dividends. Holders of Preferred Stock shall be entitled to receive dividends (on an as-if-converted-to-common-stock basis) in the same form as

dividends actually paid on shares of the common stock when, as and if such dividends are paid on shares of common stock.
 
Voting Rights. Except as otherwise provided in the certificate of designation or as otherwise required by law, the Preferred Stock has no voting

rights.
 
Liquidation Preference. Upon our liquidation, dissolution or winding-up, whether voluntary or involuntary, holders of Preferred Stock will be

entitled to receive out of our assets, whether capital or surplus, the same amount that a holder of common stock would receive if the Preferred Stock were
fully converted (disregarding for such purpose any conversion limitations under the certificate of designation) to common stock, which amounts shall be paid
pari passu with all holders of common stock.

 
Redemption Rights. We are not obligated to redeem or repurchase any shares of Preferred Stock. Shares of Preferred Stock are not otherwise

entitled to any redemption rights, or mandatory sinking fund or analogous provisions.
 

Warrants Included in Units Issuable in the Rights Offering

The Warrants to be issued as a part of this Rights Offering will be designated as our “Series            ” warrants. These Warrants will be separately
transferable following their issuance and through their expiration five years from the date of issuance. Each Warrant will entitle the holder to purchase one
share of our common stock at an exercise price of $                  per share from the date of issuance through its expiration. There is no public trading market for
the Warrants and they will not be listed for trading on Nasdaq or any other securities exchange or market. The common stock underlying the Warrants, upon
issuance, will also be traded on Nasdaq under the symbol “BIOC.”

All Warrants that are purchased in the Rights Offering as part of the Units will be issued in book-entry, or uncertificated, form meaning that you
will receive a DRS account statement from our transfer agent reflecting ownership of Warrants if you are a holder of record. The Subscription Agent will
arrange for the issuance of the Warrants as soon as practicable after the closing, which will occur as soon as practicable after the Rights Offering has expired
but which may occur up to five business days thereafter. At closing, all prorating calculations and reductions contemplated by the terms of the Rights Offering
will have been effected and payment to us for the subscribed-for Units will have cleared. If you hold your shares of common stock in the name of a bank,
broker, dealer, or other nominee, DTC will credit your account with your nominee with the Warrants you purchased in the Rights Offering.

Exercisability

Each Warrant will be exercisable at any time and will expire five years from the date of issuance. The Warrants will be exercisable, at the option of
each holder, in whole or in part by delivering to us a duly executed exercise notice and payment in full for the number of shares of our common stock
purchased upon such exercise, except in the case of a cashless exercise as discussed below.  The number of shares of common stock issuable upon exercise of
the Warrants is subject to adjustment in certain circumstances, including a stock split of, stock dividend on, or a subdivision, combination or recapitalization
of the common stock. If we effect a merger, consolidation, sale of substantially all of our assets, or other similar transaction, then, upon any subsequent
exercise of a Warrants, the Warrant holder will have the right to receive any shares of the acquiring corporation or other consideration it would have been
entitled to receive if it had been a holder of the number of shares of common stock then issuable upon exercise in full of the Warrant.

Cashless Exercise

If at any time there is no effective registration statement registering, or the prospectus contained therein is not available for issuance of, the shares
issuable upon exercise of the warrant, the holder may exercise the warrant on a cashless basis. When exercised on a cashless basis, a portion of the warrant is
cancelled in payment of the purchase price payable in respect of the number of shares of our common stock purchasable upon such exercise.
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Exercise Price

Each warrant represents the right to purchase                 share of common stock at an exercise price of $               per share. In addition, the exercise
price per share is subject to adjustment for stock dividends, distributions, subdivisions, combinations, or reclassifications, and for certain dilutive issuances.
Subject to limited exceptions, a holder of warrants will not have the right to exercise any portion of the warrant to the extent that, after giving effect to the
exercise, the holder, together with its affiliates, and any other person acting as a group together with the holder or any of its affiliates, would beneficially own
in excess of 4.99% of the number of shares of our common stock outstanding immediately after giving effect to its exercise. The holder, upon notice to the
Company, may increase or decrease the beneficial ownership limitation provisions of the warrant, provided that in no event shall the limitation exceed 9.99%
of the number of shares of our common stock outstanding immediately after giving effect to the exercise of the warrant.

Transferability

Subject to applicable laws and restrictions, a holder may transfer a warrant upon surrender of the warrant to us with a completed and signed
assignment in the form attached to the warrant. The transferring holder will be responsible for any tax that liability that may arise as a result of the transfer.

No Market

There is no public trading market for the Warrants and they will not be listed for trading on Nasdaq or any other securities exchange or market.

Rights as Stockholder

Except as set forth in the Warrant, the holder of a Warrant, solely in such holder’s capacity as a holder of a Warrant, will not be entitled to vote, to
receive dividends, or to any of the other rights of our stockholders.

Redemption Rights

We may redeem the warrants for $              per warrant if our common stock closes above $              per share for ten consecutive trading days,
provided that we may not do so prior to the first anniversary of closing of the Rights Offering.

Amendments and Waivers

The provisions of each Warrant may be modified or amended or the provisions thereof waived with the written consent of us and the holder.

The Warrants will be issued pursuant to a warrant agent agreement by and between us and Continental Stock Transfer & Trust Company, the warrant
agent.

Possible Anti-Takeover Effects of Delaware Law and our Certificate of Incorporation and Bylaws

The provisions of Delaware law, our certificate of incorporation and our bylaws described below may have the effect of delaying, deferring or
discouraging another party from acquiring control of us.
 
Section 203 of the Delaware General Corporation Law

We are subject to Section 203 of the Delaware General Corporation Law, which prohibits a Delaware corporation from engaging in any business
combination with any interested stockholder for a period of three years after the date that such stockholder became an interested stockholder, with the
following exceptions:
 

 •  before such date, the board of directors of the corporation approved either the business combination or the transaction that resulted in the
stockholder becoming an interested stockholder;

 

 

•  upon completion of the transaction that resulted in the stockholder becoming an interested stockholder, the interested stockholder owned at least
85% of the voting stock of the corporation outstanding at the time the transaction began, excluding for purposes of determining the voting stock
outstanding (but not the outstanding voting stock owned by the interested stockholder) those shares owned (i) by persons who are directors and
also officers and (ii) employee stock plans in which employee participants do not have the right to determine confidentially whether shares held
subject to the plan will be tendered in a tender or exchange offer; or
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•  on or after such date, the business combination is approved by the board of directors and authorized at an annual or special meeting of the

stockholders, and not by written consent, by the affirmative vote of at least 66 2/3% of the outstanding voting stock that is not owned by the
interested stockholder.

In general, Section 203 defines business combination to include the following:
 

 •  any merger or consolidation involving the corporation and the interested stockholder;
 

 •  any sale, transfer, pledge or other disposition of 10% or more of the assets of the corporation involving the interested stockholder;
 

 •  subject to certain exceptions, any transaction that results in the issuance or transfer by the corporation of any stock of the corporation to the
interested stockholder;

 

 •  any transaction involving the corporation that has the effect of increasing the proportionate share of the stock or any class or series of the
corporation beneficially owned by the interested stockholder; or

 

 •  the receipt by the interested stockholder of the benefit of any loss, advances, guarantees, pledges or other financial benefits by or through the
corporation.

In general, Section 203 defines an “interested stockholder” as an entity or person who, together with the person’s affiliates and associates,
beneficially owns, or within three years before the time of determination of interested stockholder status did own, 15% or more of the outstanding voting
stock of the corporation.

Certificate of Incorporation and Bylaws

Our certificate of incorporation and/or bylaws provide that:
 

 •  our board of directors is classified into three classes of equal (or roughly equal) size, with all directors serving for a three-year term and the
directors of only one class being elected at each annual meeting of stockholders, so that the terms of the classes of directors are “staggered”;

 

 •  the authorized number of directors can be changed only by resolution of our board of directors;
 

 •  our bylaws may be amended or repealed by our board of directors or our stockholders;
 

 •  no action can be taken by stockholders except at an annual or special meeting of the stockholders called in accordance with our bylaws, and
stockholders may not act by written consent, unless the stockholders amend the certificate of incorporation to provide otherwise;

 

 •  stockholders may not call special meetings of the stockholders or fill vacancies on the board;
 

 

•  our board of directors will be authorized to issue, without stockholder approval, preferred stock, the rights of which will be determined at the
discretion of the board of directors and that, if issued, could operate as a “poison pill” to dilute the stock ownership of a potential hostile acquirer
to prevent an acquisition that our board of directors does not approve;
 

 

  •  our stockholders do not have cumulative voting rights, and therefore our stockholders holding a majority of the shares of common stock
outstanding will be able to elect all of our directors; and

 

 •  our stockholders must comply with advance notice provisions to bring business before or nominate directors for election at a stockholder
meeting.

Potential Effects of Authorized but Unissued Stock

We have shares of common stock and preferred stock available for future issuance without stockholder approval. We may utilize these additional
shares for a variety of corporate purposes, including future public offerings to raise additional capital, to facilitate corporate acquisitions or payment as a
dividend on the capital stock.
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The existence of unissued and unreserved common stock and preferred stock may enable our board of directors to issue shares to persons friendly
to current management or to issue preferred stock with terms that could render more difficult or discourage a third-party attempt to obtain control of us by
means of a merger, tender offer, proxy contest or otherwise, thereby protecting the continuity of our management. In addition, the board of directors has the
discretion to determine designations, rights, preferences, privileges and restrictions, including voting rights, dividend rights, conversion rights, redemption
privileges and liquidation preferences of each series of preferred stock, all to the fullest extent permissible under the Delaware General Corporation Law and
subject to any limitations set forth in our certificate of incorporation. The purpose of authorizing the board of directors to issue preferred stock and to
determine the rights and preferences applicable to such preferred stock is to eliminate delays associated with a stockholder vote on specific issuances. The
issuance of preferred stock, while providing desirable flexibility in connection with possible financings, acquisitions and other corporate purposes, could have
the effect of making it more difficult for a third-party to acquire, or could discourage a third-party from acquiring, a majority of our outstanding voting stock.

Transfer Agent and Warrant Agent

The transfer agent and registrar for our common stock and the warrant agent for the Warrants is Continental Stock Transfer & Trust Company.
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PLAN OF DISTRIBUTION

On or about                     , 2018, we will distribute the Subscription Rights, Rights Certificates and copies of this prospectus to the holders of our
common stock and participating warrants on the Record Date. Subscription Rights holders who wish to exercise their Subscription Rights and purchase Units
must complete the Subscription Rights Certificate and return it with payment for the shares to the Subscription Agent at the following address:

 
By mail:  By hand or overnight courier:
   
   
   
   
   

If you have any questions, you should contact our Information Agent for the Rights Offering:

 

 

 
Other than as described in this prospectus, we do not know of any existing agreements between any stockholder, broker, dealer, underwriter or

agent relating to the sale or distribution of the underlying securities.

Maxim Group LLC and Dawson James Securities, Inc. will act as co-dealer-managers for the Rights Offering. In such capacity, the dealer-
managers will provide marketing assistance and financial advice (including determining the Subscription Price and the structure of the Rights Offering) to us
in connection with this offering and will solicit the exercise of Subscription Rights and participation in the Over-Subscription Privilege. The dealer-managers
will provide us with updated investor feedback and recommendations on pricing and structure through to the end of the subscription period. The dealer-
managers are not underwriting or placing any of the Subscription Rights or the shares of our Preferred Stock or Warrants being issued in this offering and do
not make any recommendation with respect to such Subscription Rights (including with respect to the exercise or expiration of such Subscription Rights),
shares or Warrants.

In connection with this Rights Offering, we have agreed to pay fees to Maxim Group LLC and Dawson James Securities, Inc. as dealer-managers
an aggregate cash fee equal to 8.0% of the gross proceeds received by us directly from exercises of the Subscription Rights. We advanced $7,500 to Maxim
Group LLC and Dawson James Securities, Inc. against reimbursement of accountable expenses upon their engagement as dealer-managers, or the Advance,
and agreed to reimburse the reasonable fees and expenses of the dealer-managers up to $65,000. Any portion of the Advance will be returned to us to the
extent it is not actually incurred.

We have also agreed to indemnify the dealer-managers and their respective affiliates against certain liabilities arising under the Securities Act. The
dealer-managers’ participation in this offering are subject to customary conditions contained in the dealer-manager agreement, including the receipt by the
dealer-managers of an opinion of our counsel. The dealer-managers and their affiliates may provide to us from time to time in the future in the ordinary course
of their business certain financial advisory, investment banking and other services for which they will be entitled to receive fees.

Subject to certain exceptions, we have agreed not to offer, issue, sell, contract to sell, encumber, grant any option for the sale of or otherwise
dispose of any common shares or other securities convertible into or exercisable or exchangeable for common shares for a period of one hundred twenty (120)
days after the closing of this Rights Offering without the prior written consent of the dealer-managers.

Notice to Prospective Investors in Canada
 

This prospectus constitutes an “exempt offering document” as defined in and for the purposes of applicable Canadian securities laws. No
prospectus has been filed with any securities commission or similar regulatory authority in Canada in connection with the offer and sale of the shares. No
securities commission or similar regulatory authority in Canada has reviewed or in any way passed upon this prospectus or on the merits of the shares and any
representation to the contrary is an offence.
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Canadian investors are advised that this prospectus has been prepared in reliance on section 3A.3 of National Instrument 33-

105 Underwriting Conflicts (“NI 33-105”). Pursuant to section 3A.3 of NI 33-105, this prospectus is exempt from the requirement that the Company
and the underwriter(s) provide Canadian investors with certain conflicts of interest disclosure pertaining to “connected issuer” and/or “related
issuer” relationships that may exist between the Company and the underwriter(s) as would otherwise be required pursuant to subsection 2.1(1) of NI
33-105.

 
Resale Restrictions
 

The offer and sale of the shares in Canada is being made on a private placement basis only and is exempt from the requirement that the Company
prepares and files a prospectus under applicable Canadian securities laws. Any resale of shares acquired by a Canadian investor in this offering must be made
in accordance with applicable Canadian securities laws, which may vary depending on the relevant jurisdiction, and which may require resales to be made in
accordance with Canadian prospectus requirements, pursuant to a statutory exemption from the prospectus requirements, in a transaction exempt from the
prospectus requirements or otherwise under a discretionary exemption from the prospectus requirements granted by the applicable local Canadian securities
regulatory authority. These resale restrictions may under certain circumstances apply to resales of the shares outside of Canada.
 
Representations of Purchasers
 

Each Canadian investor who purchases shares will be deemed to have represented to the Company, the underwriters and to each dealer from whom
a purchase confirmation is received, as applicable, that the investor is (i) purchasing as principal, or is deemed to be purchasing as principal in accordance
with applicable Canadian securities laws, for investment only and not with a view to resale or redistribution; (ii) an “accredited investor” as such term is
defined in section 1.1 of National Instrument 45-106 Prospectus Exemptions or, in Ontario, as such term is defined in section 73.3(1) of the Securities
Act (Ontario); and (iii) is a “permitted client” as such term is defined in section 1.1 of National Instrument 31-103 Registration Requirements, Exemptions and
Ongoing Registrant Obligations.
 
Taxation and Eligibility for Investment
 

Any discussion of taxation and related matters contained in this prospectus does not purport to be a comprehensive description of all of the tax
considerations that may be relevant to a Canadian investor when deciding to purchase the shares and, in particular, does not address any Canadian tax
considerations. No representation or warranty is hereby made as to the tax consequences to a resident, or deemed resident, of Canada of an investment in the
shares or with respect to the eligibility of the shares for investment by such investor under relevant Canadian federal and provincial legislation and
regulations.
 
Rights of Action for Damages or Rescission
 

Securities legislation in certain of the Canadian jurisdictions provides certain purchasers of securities pursuant to an offering memorandum (such as
this prospectus), including where the distribution involves an “eligible foreign security” as such term is defined in Ontario Securities Commission Rule 45-
501 Ontario Prospectus and Registration Exemptions and in Multilateral Instrument 45-107 Listing Representation and Statutory Rights of Action Disclosure
Exemptions, as applicable, with a remedy for damages or rescission, or both, in addition to any other rights they may have at law, where the offering
memorandum, or other offering document that constitutes an offering memorandum, and any amendment thereto, contains a “misrepresentation” as defined
under applicable Canadian securities laws. These remedies, or notice with respect to these remedies, must be exercised or delivered, as the case may be, by
the purchaser within the time limits prescribed under, and are subject to limitations and defences under, applicable Canadian securities legislation. In addition,
these remedies are in addition to and without derogation from any other right or remedy available at law to the investor.

 
Language of Documents
 

Upon receipt of this document, each Canadian investor hereby confirms that it has expressly requested that all documents evidencing or relating in
any way to the sale of the securities described herein (including for greater certainty any purchase confirmation or any notice) be drawn up in the English
language only. Par la réception de ce document, chaque investisseur canadien confirme par les présentes qu’il a expressément exigé que tous les documents
faisant foi ou se rapportant de quelque manière que ce soit à la vente des valeurs mobilières décrites aux présentes (incluant, pour plus de certitude, toute
confirmation d’achat ou tout avis) soient rédigés en anglais seulement.
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EXPERTS

Mayer Hoffman McCann P.C., our independent registered public accounting firm, has audited our balance sheets as of December 31, 2016 and
2017, and the related statements of operations and comprehensive loss, changes in shareholders’ equity and cash flows for each of the two years in the period
ended December 31, 2017, as set forth in their report. We have incorporated by reference our financial statements in this prospectus and in this registration
statement in reliance on the report of Mayer Hoffman McCann P.C. given on their authority as experts in accounting and auditing.

LEGAL MATTERS

The validity of the securities offered hereby will be passed upon for us by Cooley LLP, San Diego, California. The dealer-managers are being
represented by Ellenoff Grossman & Schole LLP.
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WHERE YOU CAN FIND MORE INFORMATION

We have filed a registration statement on Form S-1 with the SEC under the Securities Act of 1933, as amended. This prospectus is part of the
registration statement, but the registration statement includes additional information and exhibits. We file annual, quarterly and current reports, proxy
statements and other information with the SEC. You may read and copy the registration statement and any document we file with the SEC at the public
reference room maintained by the SEC at 100 F Street, N.E., Washington, D.C. 20549. You may obtain information on the operation of the public reference
room by calling the SEC at 1-800-SEC-0330. The SEC also maintains a web site that contains reports, proxy and information statements and other
information regarding companies, such as ours, that file documents electronically with the SEC. The website address is www.sec.gov. The information on the
SEC’s website is not part of this prospectus, and any references to this website or any other website are inactive textual references only.

INCORPORATION BY REFERENCE

The SEC permits us to “incorporate by reference” the information contained in documents we have filed with the SEC, which means that we can
disclose important information to you by referring you to those documents rather than by including them in this prospectus. Information that is incorporated
by reference is considered to be part of this prospectus and you should read it with the same care that you read this prospectus. We have filed with the SEC,
and incorporate by reference in this prospectus:
 • our Annual Report on Form 10-K and Amendment No.1 to our Annual Report on Form 10-K/A for the year ended December 31, 2017, filed on

March 28, 2018 and April 30, 2018, respectively;

 • our Quarterly Report on Form 10-Q for the quarter ended March 31, 2018, filed on May 15, 2018;

 • our Definitive Proxy Statement on Schedule 14A (other than information furnished rather than filed), filed on March 30, 2017;

 • our Current Reports on Form 8-K filed on January 23, 2018, January 30, 2018, February 12, 2018 and April 6, 2018; and

 • the description of our common stock, which is registered under Section 12 of the Exchange Act, contained in our registration statement on Form
8-A, filed with the SEC on January 28, 2014 (File No. 001-36284) and any amendments or reports filed with the SEC for the purpose of
updating the description.

Any statement contained in any document incorporated by reference herein will be deemed to be modified or superseded for purposes of this
prospectus to the extent that a statement contained in this prospectus or any additional prospectus supplements modifies or supersedes such statement. Any
statement so modified or superseded will not be deemed, except as so modified or superseded, to constitute a part of this prospectus.

All reports and other documents we subsequently file pursuant to Section 13(a), 13(c), 14 or 15(d) of the Exchange Act prior to the termination of
this offering, including all such documents we may file with the SEC after the date of the initial registration statement and prior to the effectiveness of the
registration statement, but excluding any information furnished to, rather than filed with, the SEC, will also be incorporated by reference into this prospectus
and deemed to be part of this prospectus from the date of the filing of such reports and documents.

We will provide without charge to each person, including any beneficial owner, to whom this prospectus is delivered, upon written or oral request,
a copy of any or all documents that are incorporated by reference into this prospectus, but not delivered with the prospectus, other than exhibits to such
documents unless such exhibits are specifically incorporated by reference into the documents that this prospectus incorporates. You should direct written
requests to: Biocept, Inc., 5810 Nancy Ridge Drive, San Diego, California 92121, or you may call us at (858) 320-8200.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13. Other Expenses of Issuance and Distribution

The following is a statement of estimated expenses in connection with the issuance and distribution of the securities being registered, excluding
dealer-manager fees. All expenses incurred with respect to the registration of the common stock will be borne by us. All amounts are estimates except the
SEC registration fee and the FINRA filing fee.
 

Item  
Amount to be

Paid  
SEC registration fee  $ 3,237 
FINRA filing fee   * 
Printing expenses   * 
Legal fees and expenses   * 
Accounting fees and expenses   * 
Subscription Agent, Information Agent and Warrant Agent Fees and
Expenses   * 

Miscellaneous expenses   *
 

Total  $ 3,237 

 

* To be provided by amendment.

Item 14. Indemnification of Directors and Officers

Section 145 of the Delaware General Corporation Law authorizes a court to award, or a corporation’s board of directors to grant, indemnity to
directors and officers in terms sufficiently broad to permit such indemnification under certain circumstances for liabilities, including reimbursement for
expenses incurred, arising under the Securities Act.

The Registrant’s amended certificate of incorporation provides for indemnification of its directors and executive officers to the maximum extent
permitted by the Delaware General Corporation Law, and the Registrant’s amended and restated bylaws provide for indemnification of its directors and
executive officers to the maximum extent permitted by the Delaware General Corporation Law.

In addition, the Registrant has entered into indemnification agreements with each of its current directors and executive officers. These agreements
will require the Registrant to indemnify these individuals to the fullest extent permitted under Delaware law against liabilities that may arise by reason of their
service to the Registrant and to advance expenses incurred as a result of any proceeding against them as to which they could be indemnified. The Registrant
also intends to enter into indemnification agreements with its future directors and executive officers.

Item 15. Recent Sales of Unregistered Securities.

Since January 1, 2015, the Registrant made sales of the unregistered securities discussed below. The offers, sales and issuances of the securities
described below were exempt from registration under the Securities Act by virtue of Section 4(a)(2) of the Securities Act and/or, in the case of compensatory
issuances, Securities Act Rule 701, and/or, in the case of conversions, Section 3(a)(9) of the Securities Act. No commissions were paid.

Ally Bridge Private Placement

On August 9, 2017, the Registrant entered into a common stock and warrant purchase agreement with Ally Bridge LB Healthcare Master Fund
Limited pursuant to which the Registrant issued and sold in a private placement an aggregate of 1,466,667 shares of common stock, together with a warrant to
purchase an additional 1,434,639 shares of common stock, for an aggregate purchase price of approximately $2.2 million. The warrant has an exercise price
per share equal to $1.50, is immediately exercisable and will expire on the fifth anniversary of the original issuance date.

II-1



 

Pursuant to the common stock and warrant purchase agreement, the Registrant agreed to file a registration statement to cover the resale of the
shares of common stock issued to Ally Bridge LB Healthcare Master Fund Limited, as well as the shares of common stock issuable upon exercise of the
warrant issued to Ally Bridge LB Healthcare Master Fund Limited, and to keep such registration statement effective until the date on which all of the
2,901,306 shares registered for resale under the registration statement have been sold or can be sold publicly without condition or restriction under Rule 144
under the Securities Act.

 

Registered Direct and Private Warrant Issuance

On March 28, 2017, the Registrant entered into a Securities Purchase Agreement with certain purchasers identified on the signature pages thereto,
pursuant to which the Registrant sold, in a registered direct offering, an aggregate of 4,320,000 shares of common stock at a negotiated purchase price of
$2.15 per share, pursuant to an effective shelf registration statement on Form S-3. The Registrant received aggregate gross proceeds of approximately $9.3
million, before deducting fees to the placement agent and other offering expenses payable by the Registrant. In a concurrent private placement, the Registrant
also sold to the purchasers a warrant to purchase one half of a share of common stock for each share purchased for cash in the offering. The warrants sold in
the offering are exercisable beginning on the six-month anniversary of the date of issuance at an exercise price of $2.50 per share and will expire five years
following the date they become exercisable. The warrants are exercisable on a “cashless” basis in certain circumstances. Roth Capital Partners, LLC acted as
the lead placement agent for the offering, and WestPark Capital and Chardan Capital acted as co-placement agents and were entitled to a cash fee of 6.0% of
the gross proceeds paid to the Registrant in the offering and reimbursement of certain out-of-pocket expenses.

Aspire Capital, LLC Transaction

On December 21, 2015, the Registrant issued to Aspire Capital, LLC 55,000 shares of common stock as a commitment fee and sold to Aspire
Capital, LLC 208,334 shares of common stock at $4.80 per share for gross proceeds of $1,000,000. Subsequently, the Registrant sold to Aspire Capital, LLC
an aggregate of 173,145 shares of common stock for total proceeds of $544,051.

Compensatory Issuances

In 2015, the Registrant granted 441,288 common stock options (at a $6.01 weighted-average exercise price per share).

In 2016, the Registrant granted 290,399 common stock options (at a $2.51 weighted-average exercise price per share) and 165,829 common stock
restricted stock units to service providers.

In 2017, the Registrant granted 1,755,031 common stock options (at a $1.49 weighted average exercise price per share) and 350,000 common stock
restricted stock units to service providers.

Conversions and Exercises

In February 2015:

 • Warrants for an aggregate 2,666,666 shares of the Registrant’s common stock were issued to participants, including several insiders, of
the Registrant’s February 2015 public offering and are exercisable at a price of $4.68 per share, with total proceeds of $9,760,060
received from the exercises of such warrants subsequent to February 13, 2015. Each of the members of the Registrant’s Board of
Directors participated in the Registrant’s February 2015 public offering, purchasing an aggregate 47,331 shares of the Registrant’s
common stock and warrants to purchase up to an aggregate of 47,331 shares of the Registrant’s common stock for a total purchase price
of $177,500. The following persons received the following numbers of such warrants:

 o Affiliate of David F. Hale, Chairman—13,333

 o Affiliate of Edward Neff, Director —13,333

 o Bruce A. Huebner, Director—4,000

 o Bruce E. Gerhardt, Director—6,666

 o Marsha A. Chandler, Director—666

 o Michael W. Nall, President and CEO, Director—4,000

 o M. Faye Wilson, Director—1,333

 o Retirement account of Ivor Royston, M.D., Director—4,000
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Item 16. Exhibits and Financial Statement Schedules.

(a) Exhibits 

The following exhibits are being filed with this Registration Statement:
 

Exhibit No.  Description of Exhibit
   

1.1†  Form of Dealer Manager Agreement.
   

3.1  Certificate of Amendment of Certificate of Incorporation (incorporated by reference to Exhibit 3.1.4 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on February 14, 2014).

   

3.2  Amended and Restated Bylaws (incorporated by reference to Exhibit 3.2.1 of the Registrant’s Registration Statement on Form S-1 (File No.
333-191323), filed with the SEC on September 23, 2013).

   

3.3  Certificate of Amendment of Certificate of Incorporation (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on September 29, 2016).

   

3.4  Amendment to Amended and Restated Bylaws (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on Form 8-K,
filed with the SEC on September 29, 2017).

   

4.1  Reference is made to Exhibits 3.1, 3.2, 3.3 and 3.4.
   

4.2  Specimen Common Stock certificate of Biocept, Inc. (incorporated by reference to Exhibit 4.3 of the Registrant’s Annual Report on Form
10-K, filed with the SEC on March 28, 2017).

   

4.3  Form of Representative’s Warrant, dated February 10, 2014 (incorporated by reference to Exhibit 4.2 of the Registrant’s Registration
Statement on Form S-1 (File No. 333-191323), as amended, filed with the SEC on November 20, 2013).

   

4.4  Form of Warrant issued to the lenders under the Loan and Security Agreement, dated as of April 30, 2014, by and among Biocept, Inc.,
Oxford Finance LLC, as collateral agent, and the lenders party thereto from time to time, including Oxford Finance LLC (incorporated by
reference to Exhibit 4.1 of the Registrant’s Current Report on Form 8-K, filed with the SEC on May 6, 2014).

   

4.5  Form of Warrant to Purchase Common Stock (incorporated by reference to Exhibit 4.5 of the Registrant’s Registration Statement on Form
S-1 (File No. 333-201437), filed with the SEC on February 6, 2015).

   

4.6  Warrant to Purchase Preferred Stock, dated September 10, 2012, issued by the Registrant in favor of ARE-SD Region No. 18, LLC
(incorporated by reference to Exhibit 10.11.3 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the
SEC on September 23, 2013).

   

4.7  Warrant to Purchase Common Stock, dated September 10, 2013, issued by the Registrant in favor of ARE-SD Region No. 18, LLC
(incorporated by reference to Exhibit 10.11.6 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the
SEC on September 23, 2013).

   

4.8  Warrant to Purchase Preferred Stock dated as of January 21, 2009, issued by the Registrant in favor of Goodman Co. Ltd. (incorporated by
reference to Exhibit 10.17.1 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on
September 23, 2013).

   

4.9  Warrant to Purchase Common Stock dated as of July 31, 2013, issued by the Registrant in favor of Goodman Co. Ltd. (incorporated by
reference to Exhibit 10.17.3 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on
September 23, 2013).

   

4.10  Form of Warrant to Purchase Preferred Stock, issued by the Registrant in favor of various investors under the Note and Warrant Purchase
Agreement dated as of January 13, 2012 (incorporated by reference to Exhibit 10.19.3 of the Registrant’s Registration Statement on
Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

4.11  Form of Amendment of Warrant to Purchase Preferred Stock, dated as of September 13, 2013 (incorporated by reference to Exhibit 10.19.4
of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

4.12  Form of Warrant to Purchase Common Stock, issued by the Registrant in favor of various investors under the Note and Warrant Purchase
Agreement dated as of June 28, 2013 (incorporated by reference to Exhibit 10.20.2 of the Registrant’s Registration Statement on Form S-1
(File No. 333-191323), filed with the SEC on September 23, 2013).

   

4.13  Form of Warrant to Purchase Common Stock, issued by the Registrant in favor of various guarantors under the Reimbursement Agreement
dated as of July 11, 2013 (incorporated by reference to Exhibit 10.21.1 of the Registrant’s Registration Statement on Form S-1 (File No.
333-191323), filed with the SEC on September 23, 2013).
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http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10171.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10173.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10193.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10194.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10202.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex102111.htm


 
Exhibit No.  Description of Exhibit

4.14  Form of Common Stock Purchase Warrant issued to the investors under the Securities Purchase Agreement, dated April 29, 2016, by and
among Biocept, Inc. and the purchasers signatory thereto (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on April 29, 2016).

   

4.15  Form of Warrant to Purchase Common Stock (incorporated by reference to Exhibit 4.16 of the Registrant’s Post-Effective Amendment to
Registration Statement on Form S-1 (File No. 333-213111), filed with the SEC on October 14, 2016).

   

4.16  Form of Common Stock Purchase Warrant issued to the investors under the Securities Purchase Agreement, dated March 28, 2017, by and
among Biocept, Inc. and the purchasers signatory thereto (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on March 30, 2017).

   

4.17  Common Stock Purchase Warrant issued by the Registrant in favor of Ally Bridge LB Healthcare Master Fund Limited under the Common
Stock and Warrant Purchase Agreement dated August 9, 2017 (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report
on Form 8-K, filed with the SEC on August 10, 2017).

   

4.18  Common Stock Purchase Warrant issued in favor of Dawson James Securities, Inc. under the Securities Purchase Agreement dated
December 5, 2017 (incorporated by reference to Exhibit 4.18 of the Registrant’s Registration Statement on Form S-1 (File No. 333-
221648), filed with the SEC on January 22, 2018).

   

4.19  Form of Warrant to Purchase Common Stock issued to the investors under the Securities Purchase Agreement, dated January 26, 2018
(incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on Form 8-K, filed with the SEC on January 30, 2018).

   

4.20†  Form of Warrant Agreement.
   

4.21†  Form of Warrant Certificate.
   

4.22†  Form of Certificate of Designation of Preference, Rights and Limitations of Series A Convertible Preferred Stock
   

5.1†  Opinion of Cooley LLP.
   

8.1†  Tax Opinion of Cooley LLP.
   

10.1+  2007 Equity Incentive Plan (incorporated by reference to Exhibit 10.1 of the Registrant’s Registration Statement on Form S-1 (File No.
333-191323), filed with the SEC on September 23, 2013).

   

10.2+  Form of Stock Option Grant Notice and Option Agreement under 2007 Equity Incentive Plan (incorporated by reference to Exhibit 10.1.1
of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

10.3+  Form of Restricted Stock Unit Grant Notice and Restricted Stock Unit Agreement under 2007 Equity Incentive Plan (incorporated by
reference to Exhibit 10.1.2 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on
September 23, 2013).

   

10.4+  Form of Indemnification Agreement between the Registrant and its officers and directors (incorporated by reference to Exhibit 10.3 of the
Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

10.5+  Form of Indemnity Agreement between Biocept, Inc., a California corporation, and its officers and directors (incorporated by reference to
Exhibit 10.4 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

10.6+  Employment Agreement, between the Registrant and Michael W. Nall, effective as of August 26, 2013 (incorporated by reference to
Exhibit 10.6 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

10.7+  Employment Agreement, between the Registrant and Lyle J. Arnold, dated April 30, 2011(incorporated by reference to Exhibit 10.7 of the
Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

   

10.8  Lease, between the Registrant and Nexus Equity VIII LLC, dated March 31, 2004 (incorporated by reference to Exhibit 10.11 of the
Registrant’s Registration Statement on Form S-1 (File No. 333-191323), as amended, filed with the SEC on November 5, 2013).

   

10.9  First Amendment to Lease, between the Registrant and ARE-SD Region No. 18, LLC, dated November 1, 2011(incorporated by reference
to Exhibit 10.11.1 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23,
2013).

   

10.10  Second Amendment to Lease, between the Registrant and ARE-SD Region No. 18, LLC, dated September 10, 2012 (incorporated by
reference to Exhibit 10.11.2 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on
September 23, 2013).
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Exhibit No.  Description of Exhibit

10.11  Third Amendment to Lease, between the Registrant and ARE-SD Region No. 18, LLC, dated as of January 31, 2013, and effective as of
January 1, 2013 (incorporated by reference to Exhibit 10.11.4 of the Registrant’s Registration Statement on Form S-1 (File No. 333-
191323), filed with the SEC on September 23, 2013).

   

10.12  Fourth Amendment to Lease, between the Registrant and ARE-SD Region No. 18, LLC, dated as of September 10, 2013, and effective as
of August 1, 2013 (incorporated by reference to Exhibit 10.11.5 of the Registrant’s Registration Statement on Form S-1 (File No. 333-
191323), filed with the SEC on September 23, 2013).

   

10.13  Assignment and Exclusive Cross-License Agreement between the Registrant and Aegea Biotechnologies, Inc. dated June 2, 2012
(incorporated by reference to Exhibit 10.22 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), as amended,
filed with the SEC on January 30, 2014).

   

10.14  Loan and Security Agreement by and among Biocept, Inc., Oxford Finance LLC, as collateral agent, and the lenders party thereto from time
to time, including Oxford Finance LLC, dated as of April 30, 2014 (incorporated by reference to Exhibit 10.1 of the Registrant’s Current
Report on Form 8-K, filed with the SEC on May 6, 2014).

   

10.15+  2014 Annual Incentive Plan (incorporated by reference to Exhibit 10.2 to the Registrant’s Quarterly Report on Form 10-Q, filed with the
SEC on August 8, 2014).

   

10.16+  First Amendment to Employment Agreement by and between the Registrant and Michael W. Nall, dated November 6, 2015 (incorporated
by reference to Exhibit 10.4 to the Registrant’s Quarterly Report on Form 10-Q, filed with the SEC on November 9, 2015).

   

10.17+  Employment Agreement between the Registrant and Timothy Kennedy, dated July 25, 2016 (incorporated by reference to Exhibit 99.2 to
the Registrant’s Current Report on Form 8-K, filed with the SEC on July 27, 2016).

   

10.18  Second Amendment to Loan and Security Agreement by and among Biocept, Inc., Oxford Finance LLC, as collateral agent, and the lenders
party thereto from time to time, including Oxford Finance LLC, dated as of June 30, 2016 (incorporated by reference to Exhibit 10.3 to the
Registrant’s quarterly report on Form 10-Q, filed with the SEC on August 5, 2016).

   

10.19+  Biocept, Inc. Amended and Restated 2013 Equity Incentive Plan, Form of Stock Option Grant Notice, Option Agreement, Form of
Restricted Stock Unit Grant Notice and Restricted Stock Unit agreement for use thereunder (incorporated by reference to Exhibit 99.1 of
the Registrant’s Current Report on Form 8-K, filed with the SEC on May 5, 2017).

   

10.20  Third Amendment to Loan and Security Agreement by and among Biocept, Inc., Oxford Finance LLC, as collateral agent, and the lenders
party thereto from time to time, including Oxford Finance LLC, dated as of June 28, 2017 (incorporated by reference to Exhibit 10.2 of the
Registrant’s Quarterly Report on Form 10-Q, filed with the SEC on August 14, 2017).

   

10.21+  Second Amendment to Employment Agreement by and between the Registrant and Michael W. Nall dated November 1, 2017 (incorporated
by reference to Exhibit 10.22 of the Registrant’s Registration Statement on Form S-1 (File no. 333-21648), filed with the SEC on January
22, 2018).

   

21.1  List of Subsidiaries (incorporated by reference to Exhibit 21.1 of the Registrant’s Registration Statement on Form S-1 (File No. 333-
191323), filed with the SEC on September 23, 2013).

   

23.1  Consent of Mayer Hoffman McCann P.C.
   

23.3†  Consent of Cooley LLP (included in Exhibit 5.1).
   

24.1  Power of Attorney (included on the signature page hereto).
   

99.1†  Form of Instructions as to Use of Subscription Rights Certificates.
   

99.2†  Form of Letter to Stockholders who are Record Holders.
   

99.3†  Form of Letter to Brokers, Dealers, Banks and Other Nominees.
   

99.4†  Form of Broker Letter to Clients Who are Beneficial Holders.
   

99.5†  Form of Beneficial Owner Election Form.
   

99.6†  Form of Nominee Holder Certification.
   

99.7†  Form of Notice of Important Tax Information.
 

† To be filed by amendment.
+ Indicates management contract or compensatory plan.

(b) Financial Statement Schedules

All schedules have been omitted because either they are not required, are not applicable or the information is otherwise set forth in the financial
statements and related notes thereto.

II-5

http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10114.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex10115.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312514028341/d567346dex1022.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312514185169/d719738dex101.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312514303229/d745721dex102.htm
http://www.sec.gov/Archives/edgar/data/1044378/000156459015010140/bioc-ex104_436.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312516659211/d200150dex992.htm
http://www.sec.gov/Archives/edgar/data/1044378/000156459016023020/bioc-ex103_168.htm
http://www.sec.gov/Archives/edgar/data/1044378/000156459017009103/bioc-ex991_6.htm
http://www.sec.gov/Archives/edgar/data/1044378/000156459017017529/bioc-ex102_154.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312518016152/d482155dex1022.htm
http://www.sec.gov/Archives/edgar/data/1044378/000119312513374871/d567346dex211.htm


 

Item 17. Undertakings

The undersigned registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration
statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered
would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be
reflected in the form of prospectus filed with the Security and Exchange Commission pursuant to Rule 424(b) if, in the aggregate, the changes in
volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration
Fee” table in the effective registration statement; and

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or
any material change to such information in the registration statement; provided, however, that paragraphs (1)(i), (1)(ii) and (1)(iii) above do not
apply if the information required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to
the Securities and Exchange Commission by the registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are
incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is part of the
registration statement.

(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

(4) That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:

(A) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the
filed prospectus was deemed part of and included in the registration statement; and

(B) Each prospectus filed pursuant to Rule 424(b) as part of a registration statement relating to an offering, other than registration statements
relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be deemed to be part of and included in the registration statement as of
the date it is first used after effectiveness. Provided, however, that no statement made in a registration statement or prospectus that is part of the registration
statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the registration
statement will, as to a purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that was made in the registration
statement or prospectus that was part of the registration statement or made in any such document immediately prior to such date of first use.

(5) That for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of
securities, the undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement,
regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the
following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:

(i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule
424;

(ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the
undersigned registrant;

(iii) The portion of any other free writing prospectus relating to the offering containing material information about the undersigned
registrant or its securities provided by or on behalf of the undersigned registrant; and

(iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.

(6) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the
registrant's annual report pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit
plan's annual report pursuant to Section 15(d) of the Securities Exchange Act of
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1934) that is incorporated by reference in the registration statement shall be deemed to be a new registration statement relating to the securities offered
therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

(7) The undersigned registrant hereby undertakes to supplement the prospectus, after the expiration of the subscription period, to set forth the
results of the subscription offer, the transactions by the underwriters during the subscription period, the amount of unsubscribed securities to be purchased by
the underwriters, and the terms of any subsequent reoffering thereof. If any public offering by the underwriters is to be made on terms differing from those set
forth on the cover page of the prospectus, a post-effective amendment will be filed to set forth the terms of such offering.

(8) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons
of the registrant pursuant to any charter provision, by law or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Securities Act of 1933 and is, therefore, unenforceable. In the event that a claim
for indemnification against such liabilities (other than payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the
registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the
securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of
appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the
final adjudication of such issue.

(9) The undersigned registrant hereby undertakes that:

(i) For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of
prospectus filed as part of this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant
pursuant to Rule 424(b)(I) or (4) or 497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was
declared effective; and

(ii) For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a
form of prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at
that time shall be deemed to be the initial bona fide offering thereof.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant has duly caused this Registration Statement to be signed on its behalf by
the undersigned, thereunto duly authorized, in the City of San Diego, State of California, on May 23, 2018.

 
 

BIOCEPT, INC.
  
By:  /s/ Michael W. Nall
  Michael W. Nall
  Chief Executive Officer and President

POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Michael W. Nall and
Timothy C. Kennedy as his or her true and lawful attorneys-in-fact and agents, with full powers of substitution and resubstitution, for him or her and in his or
her name, place and stead, in any and all capacities, to sign any and all amendments to this Registration Statement (including post-effective amendments and
any related registration statements filed pursuant to Rule 462 and otherwise), and to file the same with all exhibits thereto, and other documents in connection
therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents and full power and authority to do and perform each
and every act and thing requisite and necessary to be done in connection therewith, as fully for all intents and purposes as he or she might or could do in
person, hereby ratifying and confirming that said attorney-in-fact and agent, or any substitute or resubstitute, may lawfully do or cause to be done by virtue
hereof.

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities
and on the dates indicated.
 

Signature  Title  Date
     

/s/ Michael W. Nall  Chief Executive Officer, President and Director  May 23, 2018
Michael W. Nall  (Principal Executive Officer)   

     
/s/ Timothy C. Kennedy  Chief Financial Officer, Senior VP of Operations and Secretary May 23, 2018

Timothy C. Kennedy  (Principal Financial Officer and Principal Accounting Officer)   
     

/s/ David F. Hale  Chairman and Director  May 23, 2018
David F. Hale     

     
/s/ Marsha A. Chandler  Director  May 23, 2018

Marsha A. Chandler     
     

/s/ Bruce E. Gerhardt  Director  May 23, 2018
Bruce E. Gerhardt     

     
/s/ Bruce A. Huebner  Director  May 23, 2018

Bruce A. Huebner     
     

/s/ Ivor Royston  Director  May 23, 2018
Ivor Royston     

     
/s/ M. Faye Wilson  Director  May 23, 2018

M. Faye Wilson     
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Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

As independent registered public accountants, we hereby consent to the incorporation by reference in this Registration Statement on Form S-1 and related
Prospectus, of our report dated March 28, 2018, relating to the financial statements of Biocept, Inc., as of and for the years ended December 31, 2017 and
2016 (which report includes an explanatory paragraph relating to the uncertainty of the Company’s ability to continue as a going concern). We also consent to
the reference to our Firm under the caption “Experts” in the Prospectus, which is part of said Registration Statement.

/s/ Mayer Hoffman McCann P.C.

San Diego, California
May 23, 2018
 
 
 

 


