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The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed with the Securities and Exchange
Commission is effective. This prospectus is not an offer to sell these securities and it is not soliciting an offer to buy these securities in any jurisdiction where the offer or sale is not
permitted.

PRELIMINARY PROSPECTUS, SUBJECT TO COMPLETION, DATED MAY 23, 2023
 
 

1,457,194 Shares of Common Stock

Pre-Funded Warrants to Purchase up to 1,457,194 Shares of Common Stock

Warrants to Purchase up to 2,914,388 Shares of Common Stock
 

 
We are offering 1,457,194 shares of common stock and warrants to purchase up to 2,914,388 shares of our common stock at a combined public offering price of $             per share of common
stock and accompanying warrants.

We are also offering to those purchasers, if any, whose purchase of our common stock in this offering would otherwise result in such purchaser, together with its affiliates and certain related
parties, beneficially owning more than 4.99% of our outstanding common stock immediately following the consummation of this offering, the opportunity, in lieu of purchasing common
stock, to purchase pre-funded warrants to purchase shares of our common stock, or Pre-Funded Warrants. Each Pre-Funded Warrant will be exercisable for one share of our common stock
(subject to adjustment as provided for therein) at any time at the option of the holder until such Pre-Funded Warrant is exercised in full, provided that the holder will be prohibited from
exercising Pre-Funded Warrants for shares of our common stock if, as a result of such exercise, the holder, together with its affiliates, would own more than 4.99% of the total number of
shares of our common stock then issued and outstanding. However, any holder may increase such percentage to any other percentage not in excess of 9.99%, provided that any increase in
such percentage shall not be effective until 61 days after such notice to us. The purchase price of each Pre-Funded Warrant will equal the price per share at which shares of our common stock
and accompanying warrants to purchase common stock are being sold to the public in this offering, minus $0.0001, and the exercise price of each Pre-Funded Warrant will equal $0.0001 per
share of common stock. For each Pre-Funded Warrant purchased in this offering in lieu of common stock, we will reduce the number of shares of common stock we are offering by one.
Pursuant to this prospectus, we are also offering the shares of common stock issuable upon the exercise of the warrants and Pre-Funded Warrants offered hereby.

Each share of our common stock, or Pre-Funded Warrant in lieu thereof, is being sold together with a warrant to purchase one share of our common stock. Each warrant will have an exercise
price per of $             per share, will be immediately exercisable and will expire on the fifth anniversary of the original issuance date. The shares of our common stock and warrants are
immediately separable and will be issued separately, but will be purchased together in this offering.

Our common stock is listed on The Nasdaq Capital Market under the symbol “BIOC.” On May 18, 2023, the last reported sale price of our common stock on The Nasdaq Capital Market was
$5.49 per share. The final public offering price of the securities offered hereby, as well as the exercise price of the warrants to purchase common stock, will be determined through negotiation
between us and the lead underwriter in this offering and the recent market price used throughout the prospectus may not be indicative of the actual offering price. There is no established
trading market for the warrants or Pre-Funded Warrants and we do not expect a market to develop. In addition, we do not intend to apply for the listing of the warrants or Pre-Funded Warrants
on any national securities exchange or other trading market. Without an active trading market, the liquidity of the warrants and the Pre-Funded Warrants will be limited.
 

 
Investing in our securities involves a high degree of risk. See “Risk Factors” beginning on page 6 of this prospectus for a discussion of information that should be considered in
connection with an investment in our securities.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or determined if this prospectus is truthful or
complete. Any representation to the contrary is a criminal offense.
 

    

Per Share and
Accompanying

Warrants    

Per Pre-Funded
Warrant and

Accompanying Warrants    Total  
Public offering price    $                  $                  $              
Underwriting discounts and commissions(1)    $      $      $   
Proceeds, before expenses, to us    $      $      $   
 
(1) See “Underwriting” beginning on page 12 for additional disclosure regarding underwriting discounts and commissions and reimbursement of expenses.

We have granted the underwriters an option for a period of 45 days from the date of this prospectus to purchase up to an additional 218,579 shares of common stock and accompanying
warrants to purchase up to 437,518 shares of common stock at the public offering price, less the underwriting discounts and commissions.

We anticipate that delivery of the shares, Pre-Funded Warrants and warrants against payment will be made on or about             , 2023.
 

 
Sole Book-Running Manager

EF HUTTON
division of Benchmark Investments, LLC

Lead Manager

Brookline Capital Markets
a division of Arcadia Securities, LLC

The date of this prospectus is             , 2023.
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We have not, and the underwriters have not, authorized anyone to provide you with information that is different from that contained in this
prospectus or in any free writing prospectus we may authorize to be delivered or made available to you. We take no responsibility for, and can provide
no assurance as to the reliability of, any other information that others may give you. Neither the delivery of this prospectus nor the sale of our securities
means that the information contained in this prospectus or any free writing prospectus is correct after the date of this prospectus or such free writing
prospectus. This prospectus is not an offer to sell or the solicitation of an offer to buy our securities in any circumstances under which the offer or
solicitation is unlawful.

For investors outside the United States: We have not, and the underwriters have not, taken any action that would permit this offering or possession
or distribution of this prospectus in any jurisdiction where action for that purpose is required, other than in the United States. Persons outside the United
States who come into possession of this prospectus must inform themselves about, and observe any restrictions relating to, the offering of the securities
covered hereby and the distribution of this prospectus outside the United States.

Unless otherwise indicated, information contained in this prospectus concerning our industry and the markets in which we operate, including our
general expectations and market position, market opportunity and market share, is based on information from our own management estimates and
research, as well as from industry and general publications and research, surveys and studies conducted by third parties. Management estimates are
derived from publicly available information, our knowledge of our industry and assumptions based on such information and knowledge, which we
believe to be reasonable. Our management estimates have not been verified by any independent source, and we have not independently verified any
third-party information. In addition, assumptions and estimates of our and our industry’s future performance are necessarily subject to a high degree of
uncertainty and risk due to a variety of factors, including those described in “Risk Factors.” These and other factors could cause our future performance
to differ materially from our assumptions and estimates. See “Special Note Regarding Forward-Looking Statements.”

We further note that the representations, warranties and covenants made by us in any agreement that is filed as an exhibit to the registration
statement of which this prospectus is a part were made solely for the benefit of the parties to such agreement, including, in some cases, for the purpose
of allocating risk among the parties to such agreements, and should not be deemed to be a representation, warranty or covenant to you. Moreover, such
representations, warranties or covenants were accurate only as of the date when made. Accordingly, such representations, warranties and covenants
should not be relied on as accurately representing the current state of our affairs.

We use in this prospectus our BIOCEPT logo and CNSide, for which United States trademark applications have been filed. This prospectus also
includes trademarks, tradenames and service marks that are the property of other organizations. Solely for convenience, trademarks and tradenames
referred to in this prospectus appear (after the first usage) without the ® and ™ symbols, but those references are not intended to indicate, in any way,
that we will not assert, to the fullest extent under applicable law, our rights or that the applicable owner will not assert its rights, to these trademarks and
tradenames.
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SUMMARY

This summary highlights information contained in other parts of this prospectus or incorporated by reference into this prospectus from our
filings with the Securities and Exchange Commission, or SEC, listed in the section of the prospectus entitled “Incorporation of Certain Information
by Reference.” Because it is only a summary, it does not contain all of the information that you should consider before purchasing our securities in
this offering and it is qualified in its entirety by, and should be read in conjunction with, the more detailed information appearing elsewhere or
incorporated by reference into this prospectus. You should read the entire prospectus, the registration statement of which this prospectus is a part,
and the information incorporated by reference herein in their entirety, including the “Risk Factors” and our financial statements and the related
notes incorporated by reference into this prospectus, before purchasing our securities in this offering. Unless the context requires otherwise,
references in this prospectus to “Biocept,” “we,” “us” and “our” refer to Biocept, Inc.

Our Company

We are a molecular oncology diagnostics company that develops and commercializes proprietary clinical diagnostic laboratory assays
designed to identify rare tumor cells and cell-free tumor DNA from blood and cerebrospinal fluid, or CSF. The identification of tumor cells and
cell-free tumor DNA in CSF has become our principal development focus following our early commercial expansion into CSF in 2020. This
product was branded and trademarked as CNSideTM in April 2021.

The identification of circulating tumor cells, or CTCs, and circulating cell-free tumor DNA and RNA, or ctDNA and ctRNA, derived from
solid tumors such as breast cancer, lung cancer and melanoma using a standard blood sample has been described as a “liquid biopsy.” This term
reflects the ease with which peripheral blood can be drawn compared to performing a surgical biopsy, but this technology is not limited to a
peripheral blood approach.

In January 2020, we adapted and validated our proprietary blood-based liquid biopsy technology for commercial and clinical research use in
CSF to identify tumor cells that have metastasized to the central nervous system, or CNS, in patients with advanced lung cancer or breast cancer.
We have subsequently broadened the CNSide indications for use to include all carcinomas and melanomas. CNSide has been designed to improve
the clinical management of patients with suspected metastatic cancer involving the CNS by enabling the quantitative analysis and molecular
characterization of tumor cells and ctDNA and ctRNA in the CSF. Since then, we have worked extensively with leading neuro-oncologists and
other cancer experts to further define and characterize the use of this unique assay.

The initial disease focus for CNSide is in leptomeningeal metastasis, or LM. LM is a condition in which the primary tumor develops a
secondary malignant growth in leptomeningeal tissue; that is, two of the three membranes surrounding human brain and spinal cord. These
membranes are also known specifically as the arachnoid and pia mater. Clinically, this tissue is almost always unobtainable for biopsy purposes and
CSF sampling is required for these patients. CSF continuously flows between these membranes and is used clinically to diagnose leptomeningeal
disease. The incidence of LM among patients with solid tumors has risen over the past several decades. Epidemiologic studies suggest that 3-8% of
patients with solid tumors will develop LM. However, at autopsy, the frequency of LM averages twenty percent and is much higher in some tumor
types. The most common solid tumors giving rise to LM are breast cancer, lung cancer, melanoma, and gastrointestinal malignancies. Currently the
survivability of leptomeningeal disease in solid tumors in patients not receiving treatment is measured in weeks.

The gold standard for making the diagnosis of LM, is CSF cytology, which has a clinical sensitivity of approximately 50%. As a result, MRI
imaging is heavily relied upon by oncologists but suffers from a limited
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specificity of approximately 77%. Additionally, previous attempts to create an MRI-based “scorecard” for leptomeningeal disease to assess
treatment response/disease progression have had varied success.

Given the challenges associated with diagnosing LM and the need for biomarker information to guide therapeutic management, the
opportunity for advanced technologies to benefit these patients became clear. This is the context under which CNSide has been developed, allowing
it to potentially address significant unmet medical needs. We summarize the unmet needs for managing metastatic brain cancer patients as follows:
Is there tumor (diagnosis)? Is there target (presence of a biomarker to aid treatment selection)? Is there trend (a response to therapy)?

The question “Is there tumor?” is essential for the diagnostic work-up of these patients. Tumor cells in the blood can be shed from either
primary or metastatic tumors. They can be rapidly removed in the capillary beds of the spleen, liver, kidneys, lungs and other organs, so they are
rarely found. Conversely, tumor cells in the CSF are the defining feature of leptomeningeal disease. To distinguish tumor cells derived from CSF
and from blood we often refer to tumor cells in CSF as CSF tumor cells, rather than CTCs.

Regarding the second clinical question, “Is there target?” our CNSide assay provides a vehicle for several different diagnostic assay profiles
which combined with our molecular test menu can identify tumor cell biomarkers that are intended to help physicians make decisions related to the
evolution or course of metastatic tumor that may inform treatment decisions. Cancer cells typically acquire genetic alterations which differ from
that of normal cells. Metastatic cancers often acquire additional genetic alterations which distinguish them from the primary tumor site. This
marked genetic variation between areas of tumor growth is termed “genetic heterogeneity,” and findings related to this were featured in our San
Antonio Breast Cancer Symposium presentation in December 2021 illustrating the value of CNSide in identifying “genetic heterogeneity” of a
targetable biomarker called HER2.

Finally, regarding the third clinical question, “Is there trend?” over the past three years, having tested CNSide in more than one thousand
patients, we have gained considerable experience with detecting CSF tumor cells of patients that have been sampled multiple times over the course
of their treatment. The association of quantitative CSF tumor cell counts with response to treatment has been noted in both lung and breast cancer,
as well as other tumors examined. In August 2021, at the Society for Neuro-Oncology (SNO) Brain Metastases meeting, we presented data
obtained from a single institution showing how serial monitoring of CSF tumor cells by CNSide was used to determine the response to treatment in
patients with Non-Small Cell Lung Cancer having LM. In addition, in November 2021 at the SNO annual meeting, we presented the early findings
of several patients with breast cancer having LM which had been followed with multiple CSF samples drawn at different time points throughout
each patient’s treatment. The downward progression of tumor cell counts has been noted by several treating physicians to correlate with response to
treatment and resolution of symptoms. Serial monitoring of genetic alterations present in CSF tumor cells may create opportunities to change the
therapy of certain patients throughout treatment. These observations presented in abstracts and poster presentations in 2021 and 2022 have
informed our clinical study strategy which is the basis for our ongoing efforts to further explore these observations in a prospective clinical trial.

Recent Developments

On May 11, 2023, at a special meeting of stockholders, our stockholders approved an amendment to our Amended and Restated Certificate of
Incorporation, as amended, to effect a reverse split of our outstanding common stock, at a ratio ranging from 1-for-15 to 1-for-30, with the final
ratio to be determined by our board of directors. On May 16, 2023, we filed a Certificate of Amendment to Amended and Restated Certificate of
Incorporation with the Secretary of State of the State of Delaware to effect a 1-for-30 reverse stock split of our outstanding common stock. The
reverse stock split became effective at 4:05 p.m. Eastern Time on May 16, 2023.
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Our common stock began trading on The Nasdaq Capital Market on a split-adjusted basis on Wednesday, May 17, 2023.

Corporate Information

Our principal executive offices and our laboratory operations are located at 9955 Mesa Rim Road, San Diego, California 92121. Our
telephone number is (858) 320-8200 and our website address is www.biocept.com. The information contained in, or that can be accessed through,
our website is not incorporated into and is not part of this prospectus. We were incorporated in California on May 12, 1997 and reincorporated as a
Delaware corporation on July 30, 2013.

Implications of Being a Smaller Reporting Company

We are a “smaller reporting company,” meaning that the market value of our stock held by non-affiliates is less than $700 million and our
annual revenue was less than $100 million during our most recently completed fiscal year. We may continue to be a smaller reporting company if
either (i) the market value of our stock held by non-affiliates is less than $250 million or (ii) our annual revenue was less than $100 million during
the most recently completed fiscal year and the market value of our stock held by non-affiliates is less than $700 million. For so long as we remain
a smaller reporting company, we are permitted and intend to rely on exemptions from certain disclosure and other requirements that are applicable
to other public companies that are not smaller reporting companies.
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The Offering
 
Common stock offered by us 1,457,194 shares (or 1,675,773 shares if the underwriters’ option to purchase additional

shares and accompanying warrants is exercised in full).
 
Pre-Funded Warrants offered by us We are also offering to those purchasers, if any, whose purchase of common stock in this

offering would otherwise result in such purchaser, together with its affiliates and certain
related parties, beneficially owning more than 4.99% of our outstanding common stock
immediately following the consummation of this offering, the opportunity, in lieu of
purchasing common stock, to purchase Pre-Funded Warrants to purchase up to
1,457,194 shares of our common stock. For each Pre-Funded Warrant we sell, the number
of shares of common stock we are offering will be decreased on a one-for-one basis. The
purchase price of each Pre-Funded Warrant will equal the price per share at which the
shares of common stock and accompanying warrants to purchase common stock are being
sold to the public in this offering, minus $0.0001, and the exercise price of each
Pre-Funded Warrant will be $0.0001 per share of common stock. Each Pre-Funded Warrant
will be exercisable immediately upon issuance and will not expire. This prospectus also
relates to the offering of the shares of common stock issuable upon exercise of such
Pre-Funded Warrants. See “Description of the Securities We are Offering-Pre-Funded
Warrants” for a discussion on the terms of the Pre-Funded Warrants.

 

 

Each Pre-Funded Warrant is exercisable for one share of our common stock (subject to
adjustment as provided therein) at any time at the option of the holder, provided that the
holder will be prohibited from exercising its Pre-Funded Warrant for shares of our common
stock if, as a result of such exercise, the holder, together with its affiliates, would own more
than 4.99% of the total number of shares of our common stock then issued and outstanding.
However, any holder may increase such percentage to any other percentage not in excess of
9.99%, provided that any increase in such percentage shall not be effective until 61 days
after such notice to us.

 
Warrants offered by us Warrants to purchase up to 2,914,388 shares of our common stock (or 3,351,546 shares if

the underwriters’ option to purchase additional shares and accompanying warrants is
exercised in full). Each share of our common stock, or Pre-Funded Warrant in lieu thereof,
is being sold together with a warrant to purchase one share of our common stock. Each
warrant will have an exercise price of $             per share, will be immediately exercisable
and will expire on the fifth anniversary of the original issuance date. This prospectus also
relates to the offering of the shares of common stock issuable upon exercise of such
warrants.

 
Option to purchase additional shares and
accompanying warrants

We have granted the underwriters an option for a period of 45 days from the date of this
prospectus to purchase up to an additional

 
4



Table of Contents

 
218,579 shares of common stock and accompanying warrants to purchase up to 437,158
shares of common stock at the public offering price, less the underwriting discounts and
commissions.

 
Common stock outstanding after this offering 2,050,051 shares (assuming no sale of any Pre-Funded Warrants and (or 2,268,630 shares if

the underwriters’ option to purchase additional shares and accompanying warrants is
exercised in full) assuming none of the warrants to purchase common stock issued in this
offering are exercised).

 
Use of proceeds We currently expect to use the net proceeds from this offering for the advancement of our

FORESEE trial for CNSide, working capital and general corporate purposes. For additional
information please refer to the section entitled “Use of Proceeds” of this prospectus.

 
Risk Factors Investing in our securities involves a high degree of risk. You should carefully review and

consider the “Risk Factors” section of this prospectus for a discussion of factors to consider
before deciding to purchase any of our securities in this offering.

 
Market Symbol and trading Our common stock is listed on The Nasdaq Capital Market under the symbol “BIOC.”

There is no established trading market for the warrants or Pre-Funded Warrants and we do
not expect a market to develop. In addition, we do not intend to apply for the listing of the
warrants or Pre-Funded Warrants on any national securities exchange or other trading
market. Without an active trading market, the liquidity of the warrants and Pre-Funded
Warrants will be limited.

Unless otherwise stated, all information contained in this prospectus assumes no sale of any Pre-Funded Warrants in lieu of common stock in
this offering and no exercise by the underwriters of their option to purchase additional shares and accompanying warrants in this offering, and gives
effect to a 1-for-30 reverse stock split of our outstanding common stock that was effected on May 16, 2023.

The number of shares of our common stock to be outstanding after this offering is based on 592,857 shares of our common stock outstanding
as of March 31, 2023 and excludes as of such date:
 

  •   up to 1,519 shares of common stock issuable upon the conversion of Series A Convertible Preferred Stock outstanding;
 

  •   61,665 shares of our common stock issuable upon the exercise of stock options, with a weighted-average exercise price of $97.95 per
share;

 

  •   26,287 shares of our common stock issuable upon the exercise of outstanding warrants, with a weighted-average exercise price of
$728.04 per share; and

 

  •   91,215 shares of our common stock reserved for future issuance under our 2013 Amended and Restated Equity Incentive Plan.
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RISK FACTORS

Investing in our securities involves a high degree of risk. You should consider carefully the risks described below, together with all of the other
information included or incorporated by reference in this prospectus, including the risks and uncertainties discussed under “Risk Factors” in our
Quarterly Report on Form 10-Q for the quarter ended March 31, 2023, which has been filed with the SEC and is incorporated by reference in this
prospectus, as well as any updates thereto contained in subsequent filings with the SEC or any free writing prospectus, before deciding whether to
purchase our securities in this offering. All of these risk factors are incorporated herein in their entirety. The risks described below and incorporated by
reference are material risks currently known, expected or reasonably foreseeable by us. However, the risks described below are not the only ones that we
face. Additional risks not presently known to us or that we currently deem immaterial may also affect our business, operating results, prospects or
financial condition. If any of these risks actually materialize, our business, prospects, financial condition, and results of operations could be seriously
harmed. This could cause the trading price of our common stock and the value of the warrants to decline, resulting in a loss of all or part of your
investment.

Risks Relating to This Offering

If you purchase our securities in this offering, you may incur immediate and substantial dilution in the book value of your shares.

The combined public offering price per share of our common stock and accompanying warrants may be substantially higher than the net tangible
book value per share of our common stock immediately prior to the offering. After giving effect to the assumed sale of 1,457,194 shares of our common
stock and accompanying warrants in this offering, at an assumed combined public offering price of $5.49 per share and accompanying warrant (the last
reported sale price of our common stock on The Nasdaq Capital Market on May 18, 2023), and after deducting the underwriting discounts and
commissions and estimated offering expenses payable by us and attributing no value to the warrants sold in this offering, purchasers of our common
stock in this offering will incur immediate dilution of $1.00 per share in the net tangible book value of the common stock they acquire. In the event that
you exercise your warrants, you may experience additional dilution to the extent that the exercise price of the warrants is higher than the tangible book
value per share of our common stock. For a further description of the dilution that investors in this offering may experience, see “Dilution.”

In addition, to the extent that outstanding stock options or warrants have been or may be exercised or other shares issued, you may experience
further dilution.

We have broad discretion in the use of the net proceeds we receive from this offering and may not use them effectively.

Our management will have broad discretion in the application of the net proceeds we receive in this offering, including for any of the purposes
described in the section entitled “Use of Proceeds,” and you will not have the opportunity as part of your investment decision to assess whether our
management is using the net proceeds appropriately. Because of the number and variability of factors that will determine our use of our net proceeds
from this offering, their ultimate use may vary substantially from their currently intended use. The failure by our management to apply these funds
effectively could result in financial losses that could have a material adverse effect on our business and cause the price of our common stock to decline.
Pending their use, we may invest the net proceeds from this offering in short-term, investment-grade, interest-bearing securities.

Future sales of substantial amounts of our common stock could adversely affect the market price of our common stock.

We may choose to raise additional capital due to market conditions or strategic considerations even if we believe we have sufficient funds for our
current or future operating plans. If additional capital is raised through
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the sale of equity or convertible debt securities, or perceptions that those sales could occur, the issuance of those securities could result in further dilution
to investors purchasing our common stock in this offering or result in downward pressure on the price of our common stock, and our ability to raise
capital in the future.

Holders of our warrants and Pre-Funded Warrants will have no rights as a common stockholder until they acquire our common stock.

Until you acquire shares of our common stock upon exercise of your warrants or Pre-Funded Warrants, you will have no rights with respect to
shares of our common stock issuable upon exercise of your warrants or Pre-Funded Warrants. Upon exercise of your warrants or Pre-Funded Warrants,
you will be entitled to exercise the rights of a common stockholder only as to matters for which the record date occurs after the exercise date.

The warrants may not have any value.

Each warrant will have an exercise price of not less than 100% of the last reported sale price of our common stock as of the close of the trading
day immediately preceding the pricing of this offering and will expire on the fifth anniversary of the date they first become exercisable. In the event our
common stock price does not exceed the exercise price of the warrants during the period when the warrants are exercisable, the warrants may not have
any value.

There is no public market for the warrants to purchase shares of our common stock or Pre-Funded Warrants being offered in this offering.

There is no established public trading market for the warrants or Pre-Funded Warrants being offered in this offering, and we do not expect a
market to develop. In addition, we do not intend to apply to list the warrants or Pre-Funded Warrants on any national securities exchange or other
nationally recognized trading system, including The Nasdaq Capital Market. Without an active trading market, the liquidity of the warrants and
Pre-Funded Warrants will be limited.

There is substantial doubt about our ability to continue as a going concern. Even if we complete this offering, we will need to raise additional capital
to fund our operations in the future.

Based on our existing resources prior to this offering, we expect that our resources will only be sufficient to fund our planned operations and
expenditures into the third quarter of 2023. If we were to receive net proceeds of $6.8 million from this offering, we believe that the net proceeds from
this offering, together with our existing cash, cash equivalents and short-term investments, would be sufficient to fund our planned operations through
the end of 2023. If we were to receive net proceeds of $4.9 million from this offering, we believe that the net proceeds from this offering, together with
our existing cash, cash equivalents and short-term investments, would be sufficient to fund our planned operations through the end of October 2023. In
addition, potentially changing circumstances may also result in the depletion of our capital resources more rapidly than we currently anticipate. These
circumstances raise substantial doubt about our ability to continue as a going concern. Management intends to continue its efforts to contain costs and to
raise additional capital until we can generate sufficient cash from commercial sales to support operations, if ever. Until we can generate significant cash
from operations, including product and assay revenues, we expect to continue to fund our operations with the proceeds from offerings of our equity
securities or debt, or transactions involving product development, technology licensing or collaboration. We can provide no assurances that any sources
of a sufficient amount of financing will be available to us on favorable terms, if at all. General market conditions resulting from high inflation, high
interest rates, global supply chain issues, the Russia-Ukraine conflict, COVID-19, bank failures, general economic uncertainty and other macroeconomic
factors, as well as market conditions affecting companies in the life sciences industry in general, may make it difficult for us to obtain financing from the
capital markets on attractive terms, or at all. Failure to raise additional capital in sufficient amounts when needed would significantly impact our ability
to continue as a going concern. The actual amount of funds that we will need and
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the timing of any such investment will be determined by many factors, some of which are beyond our control. To fund our current and planned
operations in the short- and long-term, we may seek to raise additional capital through public or private equity offerings, debt financings, borrowings or
strategic partnerships coupled with an investment in our company or a combination thereof. If we raise additional funds through the issuance of
convertible debt securities, or other debt securities, these securities could be secured and could have rights senior to those of our common stock. In
addition, any new debt incurred by us could impose covenants that restrict our operations. The issuance of any new equity securities will also dilute the
interest of our current stockholders. Given the risks associated with our business, including our unprofitable operating history and our ability or inability
to develop additional assays, and the current volatility in the equity markets, additional capital may not be available when needed on acceptable terms,
or at all. There is no assurance that we will be able to raise adequate funds when needed or on favorable terms. If adequate funds are not available when
needed, we will need to delay, scale back or discontinue one or more product development programs, curtail our commercialization activities,
significantly reduce expenses (through reductions in our workforce or otherwise), sell assets (potentially at a discount to their fair value or carrying
value), enter into relationships with third parties to develop or commercialize products or technologies that we otherwise would have sought to develop
or commercialize independently, pursue an acquisition of our company at a price that may result in a significant loss on investment to our stockholders,
file for bankruptcy, seek other protection from creditors, or liquidate all of our assets.
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

This prospectus and the documents incorporated herein by reference contain forward-looking statements. The forward-looking statements are
contained principally in the sections entitled “Prospectus Summary,” “Risk Factors,” “Management’s Discussion and Analysis of Financial Condition
and Results of Operations” and “Business” in this prospectus or the documents incorporated herein by reference. These statements relate to future events
or to our future financial performance and involve known and unknown risks, uncertainties and other factors which may cause our actual results,
performance or achievements to be materially different from any future results, performance or achievements expressed or implied by the forward-
looking statements. Forward-looking statements include, but are not limited to, statements about:
 

  •   our ability to expand and enhance our current and planned CNSide service offerings to provide clinically meaningful information in
additional cancers;

 

  •   future events related to the FORSEE clinical study;
 

  •   our ability to successful hire and develop a field-based sales force in the future, and the success of any such sales force;
 

  •   our ability to obtain coverage and adequate reimbursement from governmental and other third-party payers for assays and services;
 

  •   our ability to enter into agreements with commercialization partners for the sales, marketing and commercialization of our current
products, assays and services, and our planned future products, assays and services;

 

  •   our ability to satisfy any applicable United States and international regulatory requirements with respect to products, assays and services;
 

  •   our ability to obtain or maintain patents or other appropriate protection for the intellectual property utilized in our current and planned
products, assays and services; and

 

  •   our expected net proceeds from this offering and the use of the net proceeds from this offering.

In some cases, you can identify these statements by terms such as “anticipate,” “believe,” “could,” “estimate,” “expect,” “intend,” “may,” “plan,”
“potential,” “predict,” “project,” “should,” “will,” “would” or the negative of those terms, and similar expressions that convey uncertainty of future
events or outcomes. These forward-looking statements reflect our management’s beliefs and views with respect to future events and are based on
estimates and assumptions as of the date of this prospectus or the applicable document incorporated herein by reference and are subject to risks and
uncertainties. We discuss many of these risks in greater detail in the documents incorporated by reference herein, usually under the heading “Risk
Factors.” Moreover, we operate in a very competitive and rapidly changing environment. New risks emerge from time to time. It is not possible for our
management to predict all risks, nor can we assess the impact of all factors on our business or the extent to which any factor, or combination of factors,
may cause actual results to differ materially from those contained in any forward-looking statements we may make. Given these uncertainties, you
should not place undue reliance on these forward-looking statements. In addition, statements that “we believe” and similar statements reflect our beliefs
and opinions on the relevant subject. These statements are based upon information available to us as of the date of this prospectus or the applicable
document incorporated herein by reference, and while we believe such information forms a reasonable basis for such statements, such information may
be limited or incomplete, and our statements should not be read to indicate that we have conducted an exhaustive inquiry into, or review of, all
potentially available relevant information. These statements are inherently uncertain and you are cautioned not to unduly rely upon these statements.

In addition, past financial and/or operating performance is not necessarily a reliable indicator of future performance and you should not use our
historical performance to anticipate results or future period trends. We can give no assurances that any of the events anticipated by the forward-looking
statements will occur or, if any of them do, what impact they will have on our results of operations and financial condition.
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You should carefully read this prospectus, the documents that we incorporate by reference into this prospectus and the documents we reference in
this prospectus and have filed as exhibits to the registration statement, of which this prospectus is a part, completely and with the understanding that our
actual future results may be materially different from what we expect. We qualify all of the forward-looking statements in this prospectus and the
documents incorporated by reference herein by these cautionary statements.

Except as required by law, we assume no obligation to update these forward-looking statements publicly, or to update the reasons actual results
could differ materially from those anticipated in any forward-looking statements, whether as a result of new information, future events or otherwise.

This prospectus also refers to estimates and other statistical data made by independent parties and by us relating to market size and growth and
other data about our industry. This data involves a number of assumptions and limitations, and you are cautioned not to give undue weight to such
estimates. In addition, projections, assumptions and estimates of our future performance and the future performance of the markets in which we operate
are necessarily subject to a high degree of uncertainty and risk.
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USE OF PROCEEDS

We estimate that the net proceeds of this offering will be approximately $6.8 million, based on the assumed combined public offering price of
$5.49 per share and accompanying warrants (the last reported sale price of our common stock on The Nasdaq Capital Market on May 18, 2023), after
deducting the underwriting discounts and commissions and estimated offering expenses payable by us, and excluding the proceeds, if any, from the
exercise of the warrants. If the underwriters exercise their option to purchase additional shares and accompanying warrants in full, we estimate that our
net proceeds from this offering will be approximately $7.9 million, after deducting the underwriting discounts and commissions and estimated offering
expenses payable by us, and excluding the proceeds, if any, from the exercise of the warrants. Each $1.00 increase (decrease) in the assumed combined
public offering price of $5.49 per share and accompanying warrants would increase (decrease) the net proceeds to us from this offering by
approximately $1.4 million, assuming the number of shares and warrants offered by us, as set forth on the cover page of this prospectus, remains the
same, after deducting the underwriting discounts and commissions and estimated offering expenses payable by us. We may also increase or decrease the
number of shares of our common stock and warrants we are offering. Each 250,000 share increase (decrease) in the number of shares sold in this
offering would increase (decrease) the expected net proceeds of the offering to us by approximately $1.3 million, assuming that the assumed combined
public offering price per share and accompanying warrants remains the same. We currently intend to use the net proceeds of the offering for the
advancement of our FORESEE trial for CNSide, working capital and general corporate purposes. We may also use a portion of the net proceeds from
this offering to in-license, acquire, or invest in complementary businesses, technologies, products or assets. However, we have no current plans,
commitments or obligations to do so.

We cannot currently allocate specific percentages of the net proceeds to us from this offering that we may use for the purposes specified above and
our management will have broad discretion in the allocation of the net proceeds.

Pending their use, we may invest the net proceeds from this offering in short-term, investment-grade, interest-bearing securities.
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DILUTION

If you purchase our securities in this offering, you may experience dilution to the extent of the difference between the combined public offering
price per share and accompanying warrants in this offering and our as adjusted net tangible book value per share immediately after this offering,
assuming no value is attributed to the warrants, and such warrants are accounted for and classified as equity. Net tangible book value per share is equal
to the amount of our total tangible assets, less total liabilities, divided by the number of outstanding shares of our common stock. As of March 31, 2023,
our net tangible book value was approximately $2.4 million, or approximately $4.10 per share.

After giving effect to the assumed sale by us of 1,457,194 shares of our common stock (assuming no Pre-Funded Warrants in lieu of common
stock are issued) and warrants to purchase up to 2,914,388 shares of our common stock in this offering at an assumed combined public offering price of
$5.49 per share and accompanying warrants (the last reported sale price of our common stock on The Nasdaq Capital Market on May 18, 2023), after
deducting the underwriting discounts and commissions and estimated offering expenses payable by us, our as adjusted net tangible book value as of
March 31, 2023 would have been approximately $9.2 million, or approximately $4.49 per share. This represents an immediate increase in net tangible
book value of $0.40 per share to existing stockholders and an immediate dilution of $1.00 per share to new investors purchasing shares of our common
stock and accompanying warrants in this offering, attributing none of the assumed combined public offering price to the warrants offered hereby. The
following table illustrates this per share dilution:
 

Assumed combined public offering price per share and accompanying warrants       $5.49 
Net tangible book value per share as of March 31, 2023    $4.10   

Increase in net tangible book value per share after this offering      0.40   
           

As adjusted net tangible book value per share after this offering         4.49 
           

Dilution per share to new investors       $1.00 
         

 

A $1.00 increase in the assumed combined public offering price of $5.49 per share and accompanying warrant (the last reported sale price of our
common stock on The Nasdaq Capital Market on May 18, 2023) would increase our as adjusted net tangible book value after this offering by
approximately $1.4 million, or approximately $0.66 per share, and the dilution per share to investors purchasing common stock and accompanying
warrants in this offering would be approximately $1.34 per share, assuming that the number of shares of our common stock and accompanying warrants
sold by us remains the same, after deducting the underwriting discounts and commissions and estimated offering expenses payable by us. Similarly, a
decrease of $1.00 in the assumed combined public offering price of $5.49 per share and accompanying warrants would result in a decrease in our as
adjusted net tangible book value after this offering of approximately $1.4 million, or approximately $0.66 per share, and the dilution per share to
investors purchasing common stock and accompanying warrants in this offering would be $0.66 per share, assuming that the number of shares of our
common stock and accompanying warrants sold by us remains the same, after deducting the underwriting discounts and commissions and estimated
offering expenses payable by us.

We may also increase or decrease the number of shares of common stock and accompanying warrants we are offering from the number of shares
of common stock and accompanying warrants set forth above. An increase of 250,000 in the assumed number of shares of common stock and
accompanying warrants sold by us in this offering would result in an increase in our as adjusted net tangible book value of approximately $1.3 million,
or approximately $0.07 per share, and the dilution per share to investors purchasing common stock and accompanying warrants in this offering would be
approximately $0.93 per share, assuming that the assumed combined public offering price per share of common stock and accompanying warrants
remains the same, after deducting the underwriting discounts and commissions and estimated offering expenses payable by us. A
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decrease of 250,000 in the assumed number of shares of common stock and accompanying warrants sold by us in this offering would result in a decrease
in our as adjusted net tangible book value after this offering of approximately $1.3 million, or approximately $0.09 per share, and the dilution per share
to investors purchasing common stock and accompanying warrants in this offering would be approximately $1.08 per share, assuming that the assumed
combined public offering price per share of common stock and accompanying warrants remains the same, after deducting the underwriting discounts
and commissions and estimated offering expenses payable by us. The information discussed above is illustrative only and will adjust based on the actual
public offering price, the actual number of shares and accompanying warrants sold in this offering and other terms of this offering determined at pricing.

The discussion and table above assume (i) no exercise of the underwriters’ option to purchase up to an additional 218,579 shares of common stock
and accompanying warrants to purchase up to 437,158 shares of common stock and (ii) no sale of Pre-Funded Warrants in this offering.

The foregoing discussion and table do not take into account further dilution to new investors that could occur upon the exercise of outstanding
options or warrants having a per share exercise price less than the combined public offering price per share of common stock and accompanying warrant
sold in this offering. In addition, we may choose to raise additional capital due to market conditions or strategic considerations even if we believe we
have sufficient funds for our current or future operating plans. To the extent that additional capital is raised through the sale of equity or convertible debt
securities, the issuance of these securities could result in further dilution to our stockholders.

The table and discussion above are based on 592,857 shares of our common stock outstanding as of March 31, 2023 and exclude as of such date:
 

  •   up to 1,519 shares of common stock issuable upon the conversion of Series A Convertible Preferred Stock outstanding;
 

  •   61,665 shares of our common stock issuable upon the exercise of stock options, with a weighted-average exercise price of $97.95 per
share;

 

  •   26,287 shares of our common stock issuable upon the exercise of outstanding warrants, with a weighted-average exercise price of $728.04
per share; and

 

  •   91,215 shares of our common stock reserved for future issuance under our 2013 Amended and Restated Equity Incentive Plan.
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DESCRIPTION OF CAPITAL STOCK

As of the date of this prospectus, our amended certificate of incorporation authorizes us to issue 150,000,000 shares of common stock, par value
$0.0001 per share, and 5,000,000 shares of preferred stock, par value $0.0001 per share.

The following description of our capital stock is not complete and is subject to and qualified in its entirety by our amended certificate of
incorporation and amended and restated bylaws, which are filed as exhibits to the registration statement of which this prospectus is a part, and by the
relevant provisions of the Delaware General Corporation Law.

Common Stock

The holders of our common stock are entitled to the following rights:

Voting Rights. Holders of our common stock are entitled to one vote per share in the election of directors and on all other matters on which
stockholders are entitled or permitted to vote. Holders of our common stock are not entitled to cumulative voting rights.

Dividend Rights. Subject to the terms of any then outstanding series of preferred stock, the holders of our common stock are entitled to dividends
in the amounts and at times as may be declared by the board of directors out of funds legally available therefor.

Liquidation Rights. Upon liquidation or dissolution, holders of our common stock are entitled to share ratably in all net assets available for
distribution to stockholders after we have paid, or provided for payment of, all of our debts and liabilities, and after payment of any liquidation
preferences to holders of any then outstanding shares of preferred stock.

Other Matters. Holders of our common stock have no redemption, conversion or preemptive rights pursuant to our amended certificate of
incorporation or amended and restated bylaws. There are no sinking fund provisions applicable to our common stock. The rights, preferences and
privileges of the holders of our common stock are subject to the rights of the holders of shares of any series of preferred stock that we may issue in the
future.

All of our outstanding shares of common stock are fully paid and nonassessable.

Preferred Stock

Series A Convertible Preferred Stock

On August 9, 2018, we filed a Certificate of Designation of Preference, Rights and Limitations of Series A Convertible Preferred Stock, or the
Certificate of Designation, with the Delaware Secretary of State creating a new series of our authorized preferred stock, par value $0.0001 per share,
designated as the “Series A Convertible Preferred Stock”. The number of shares initially constituting the Series A Convertible Preferred Stock, or Series
A Preferred Stock, was set at 25,000 shares. As of March 31, 2023, 2,090 shares of Series A Preferred Stock were designated, issued and outstanding.

Each share of Series A Preferred Stock is convertible, at our option or at the option of the holder into the number of shares of our common stock
determined by dividing the $1,000 stated value per share of the Series A Preferred Stock by a conversion price of $1,359 per share. In addition, the
conversion price per share is subject to adjustment for stock dividends, distributions, subdivisions, combinations or reclassifications. Subject to limited
exceptions, a holder of the Series A Preferred Stock will not have the right to convert any portion of the Series A Preferred Stock to the extent that, after
giving effect to the conversion, the holder, together with its affiliates,
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would beneficially own in excess of 4.99% of the number of shares of our common stock outstanding immediately after giving effect to the issuance of
shares of common stock upon conversion of the holder’s shares of Series A Preferred Stock. The holder, upon notice to us, may increase or decrease the
beneficial ownership limitation applicable to its shares of Series A Preferred Stock, provided that in no event shall the limitation exceed 9.99% of the
number of shares of our common stock outstanding immediately after giving effect to the issuance of shares of common stock upon conversion of the
holder’s shares of Series A Preferred Stock.

In the event we effect certain mergers, consolidations, sales of substantially all of our assets, tender or exchange offers, reclassifications or share
exchanges in which our common stock is effectively converted into or exchanged for other securities, cash or property, or we consummate a business
combination in which another person acquires 50% of the outstanding shares of our common stock, then, upon any subsequent conversion of the Series
A Preferred Stock, the holders of the Series A Preferred Stock will have the right to receive shares of common stock of the acquiring corporation and any
additional consideration they would have been entitled to receive if they had been a holder of the number of shares of our common stock then issuable
upon conversion in full of the Series A Preferred Stock.

Holders of Series A Preferred Stock shall be entitled to receive dividends (on an as-if-converted-to-common-stock basis) in the same form as
dividends actually paid on shares of our common stock when, as and if such dividends are paid on shares of our common stock. Except as otherwise
provided in the Certificate of Designation or as otherwise required by law, the Series A Preferred Stock has no voting rights. Upon our liquidation,
dissolution or winding-up, whether voluntary or involuntary, holders of Series A Preferred Stock will be entitled to receive out of our assets, whether
capital or surplus, the same amount that a holder of our common stock would receive if the Series A Preferred Stock were fully converted (disregarding
for such purpose any conversion limitations thereunder) to common stock, which amounts shall be paid pari passu with all holders of our common stock.
We are not obligated to redeem or repurchase any shares of Series A Preferred Stock. Shares of Series A Preferred Stock are not otherwise entitled to any
redemption rights, or mandatory sinking fund or analogous fund provisions.

Undesignated Preferred Stock

Other than the Series A Preferred Stock, none of our remaining authorized preferred stock is designated or issued. See “-Potential Effects of
Authorized but Unissued Stock” below.

Anti-Takeover Effects of Delaware Law and Our Certificate of Incorporation and Bylaws

The provisions of Delaware law, our amended certificate of incorporation and our amended and restated bylaws described below may have the
effect of delaying, deferring or discouraging another party from acquiring control of us.

Section 203 of the Delaware General Corporation Law

We are subject to Section 203 of the Delaware General Corporation Law, which prohibits a Delaware corporation from engaging in any business
combination with any interested stockholder for a period of three years after the date that such stockholder became an interested stockholder, with the
following exceptions:
 

  •   before such date, the board of directors of the corporation approved either the business combination or the transaction that resulted in the
stockholder becoming an interested stockholder;

 

 

•   upon completion of the transaction that resulted in the stockholder becoming an interested stockholder, the interested stockholder owned at
least 85% of the voting stock of the corporation outstanding at the time the transaction began, excluding for purposes of determining the
voting stock outstanding (but not the outstanding voting stock owned by the interested stockholder) those shares owned (i) by persons who
are directors and also officers and (ii) employee stock plans in which employee participants do not have the right to determine
confidentially whether shares held subject to the plan will be tendered in a tender or exchange offer; or
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•   on or after such date, the business combination is approved by the board of directors and authorized at an annual or special meeting of the

stockholders, and not by written consent, by the affirmative vote of at least 66 2 / 3 % of the outstanding voting stock that is not owned by
the interested stockholder.

In general, Section 203 defines business combination to include the following:
 

  •   any merger or consolidation involving the corporation and the interested stockholder;
 

  •   any sale, transfer, pledge or other disposition of 10% or more of the assets of the corporation involving the interested stockholder;
 

  •   subject to certain exceptions, any transaction that results in the issuance or transfer by the corporation of any stock of the corporation to the
interested stockholder;

 

  •   any transaction involving the corporation that has the effect of increasing the proportionate share of the stock or any class or series of the
corporation beneficially owned by the interested stockholder; or

 

  •   the receipt by the interested stockholder of the benefit of any loss, advances, guarantees, pledges or other financial benefits by or through
the corporation.

In general, Section 203 defines an “interested stockholder” as an entity or person who, together with the person’s affiliates and associates,
beneficially owns, or within three years before the time of determination of interested stockholder status did own, 15% or more of the outstanding voting
stock of the corporation.

Certificate of Incorporation and Bylaws

Our amended certificate of incorporation and/or amended and restated bylaws provide that:
 

 
•   our board of directors is classified into three classes of equal (or roughly equal) size, with all directors serving for a three-year term and the

directors of only one class being elected at each annual meeting of stockholders, so that the terms of the classes of directors are
“staggered”;

 

  •   the authorized number of directors can be changed only by resolution of our board of directors;
 

  •   our amended and restated bylaws may be amended or repealed by our board of directors or our stockholders;
 

 
•   no action can be taken by stockholders except at an annual or special meeting of the stockholders called in accordance with our bylaws,

and stockholders may not act by written consent, unless the stockholders amend the amended certificate of incorporation to provide
otherwise;

 

  •   stockholders may not call special meetings of the stockholders or fill vacancies on the board;
 

 
•   our board of directors will be authorized to issue, without stockholder approval, preferred stock, the rights of which will be determined at

the discretion of the board of directors and that, if issued, could operate as a “poison pill” to dilute the stock ownership of a potential
hostile acquirer to prevent an acquisition that our board of directors does not approve;

 

  •   our stockholders do not have cumulative voting rights, and therefore our stockholders holding a majority of the shares of common stock
outstanding will be able to elect all of our directors; and

 

  •   our stockholders must comply with advance notice provisions to bring business before or nominate directors for election at a stockholder
meeting.

Potential Effects of Authorized but Unissued Stock

We have shares of common stock and preferred stock available for future issuance without stockholder approval. We may utilize these additional
shares for a variety of corporate purposes, including future public offerings to raise additional capital, to facilitate corporate acquisitions or payment as a
dividend on the capital stock.
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The existence of unissued and unreserved common stock and preferred stock may enable our board of directors to issue shares to persons friendly
to current management or to issue preferred stock with terms that could render more difficult or discourage a third-party attempt to obtain control of us
by means of a merger, tender offer, proxy contest or otherwise, thereby protecting the continuity of our management. In addition, the board of directors
has the discretion to determine designations, rights, preferences, privileges and restrictions, including voting rights, dividend rights, conversion rights,
redemption privileges and liquidation preferences of each series of preferred stock, all to the fullest extent permissible under the Delaware General
Corporation Law and subject to any limitations set forth in our amended certificate of incorporation. The purpose of authorizing the board of directors to
issue preferred stock and to determine the rights and preferences applicable to such preferred stock is to eliminate delays associated with a stockholder
vote on specific issuances. The issuance of preferred stock, while providing desirable flexibility in connection with possible financings, acquisitions and
other corporate purposes, could have the effect of making it more difficult for a third-party to acquire, or could discourage a third-party from acquiring,
a majority of our outstanding voting stock.

Nasdaq Listing

Our common stock is listed on The Nasdaq Capital Market under the symbol “BIOC.”

Transfer Agent and Registrar

The transfer agent and registrar for our common stock being offered hereby is Continental Stock Transfer & Trust Company.
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DESCRIPTION OF THE SECURITIES WE ARE OFFERING

We are offering (i) 1,457,194 shares of our common stock (or Pre-Funded Warrants to purchase up to an aggregate of 1,457,194 shares of common
stock) and (ii) warrants to purchase up to an aggregate of 2,914,388 shares of our common stock plus up to an additional 218,579 shares of our common
stock and warrants to purchase up to 437,158 shares of our common stock subject to the underwriters’ option to purchase additional shares of common
stock and warrants. Each share of common stock or Pre-Funded Warrant is being sold together with a warrant to purchase one share of common stock.
The shares of common stock or Pre-Funded Warrants and accompanying warrants will be issued separately. We are also registering the shares of
common stock issuable from time to time upon exercise of the Pre-Funded Warrants and warrants offered hereby.

Common Stock

The material terms and provisions of our common stock and each other class of our securities which qualifies or limits our common stock are
described under the caption “Description of Capital Stock” in this prospectus.

Pre-Funded Warrants

The following summary of certain terms and provisions of the Pre-Funded Warrants that are being offered hereby is not complete and is subject to,
and qualified in its entirety by the provisions of, the Pre-Funded Warrant, the form of which has been filed as an exhibit to the registration statement of
which this prospectus is a part. Prospective investors should carefully review the terms and provisions of the form of Pre-Funded Warrant for a complete
description of the terms and conditions of the Pre-Funded Warrants.

The term “pre-funded” refers to the fact that the purchase price of our common stock in this offering includes almost the entire exercise price that
will be paid under the Pre-Funded Warrants, except for a nominal remaining exercise price of $0.0001. The purpose of the Pre-Funded Warrants is to
enable investors that may have restrictions on their ability to beneficially own more than 4.99% (or, upon election of the holder, 9.99%) of our
outstanding common stock following the consummation of this offering the opportunity to invest capital into the company without triggering their
ownership restrictions, by receiving Pre-Funded Warrants in lieu of our common stock which would result in such ownership of more than 4.99% (or
9.99%), and receive the ability to exercise their option to purchase the shares underlying the Pre-Funded Warrants at such nominal price at a later date.

Form. The warrants will be issued as individual warrant agreements to the investors.

Exercisability. The Pre-Funded Warrants offered hereby will entitle the holders thereof to purchase shares of our common stock at a nominal
exercise price of $0.0001 per share, commencing immediately on the date of issuance, until exercised in full. The Pre-Funded Warrants will be
exercisable, at the option of each holder, in whole or in part by delivering to us a duly executed exercise notice and, at any time a registration statement
registering the issuance of the shares of common stock underlying the Pre-Funded Warrants under the Securities Act is effective and available for the
issuance of such shares, or an exemption from registration under the Securities Act is available for the issuance of such shares, by payment in full in
immediately available funds for the number of shares of common stock purchased upon such exercise. If a registration statement registering the issuance
of the shares of common stock underlying the Pre-Funded Warrants under the Securities Act is not effective or available and an exemption from
registration under the Securities Act is not available for the issuance of such shares, the holder may, in its sole discretion, elect to exercise the
Pre-Funded Warrants through a cashless exercise, in which case the holder would receive upon such exercise the net number of shares of common stock
determined according to the formula set forth in the Pre-Funded Warrant. No fractional shares of common stock will be issued in connection with the
exercise of a Pre-Funded Warrant. In lieu of fractional shares, we will pay the holder an amount in cash equal to the fractional amount multiplied by the
exercise price.

Exercise Limitation. A holder will not have the right to exercise any portion of the Pre-Funded Warrant if the holder (together with its affiliates)
would beneficially own in excess of 4.99% (or, upon election of the
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holder, 9.99%) of the number of shares of our common stock outstanding immediately after giving effect to the exercise, as such percentage ownership
is determined in accordance with the terms of the Pre-Funded Warrants. However, any holder may increase or decrease such percentage, provided that
any increase will not be effective until the 61st day after such election.

Exercise Price. The Pre-Funded Warrants will have an exercise price of $0.0001 per share. The exercise price is subject to appropriate adjustment
in the event of certain stock dividends and distributions, stock splits, stock combinations, reclassifications or similar events affecting our common stock
and also upon any distributions of assets, including cash, stock or other property to our stockholders.

Transferability. Subject to applicable laws, the Pre-Funded Warrants may be offered for sale, sold, transferred or assigned without our consent.

Exchange Listing. There is no established trading market for the Pre-Funded Warrants and we do not expect a market to develop. In addition, we
do not intend to apply for the listing of the Pre-Funded Warrants on any national securities exchange or other trading market. Without an active trading
market, the liquidity of the Pre-Funded Warrants will be limited.

Fundamental Transactions. If a fundamental transaction occurs, then the successor entity will succeed to, and be substituted for us, and may
exercise every right and power that we may exercise and will assume all of our obligations under the Pre-Funded Warrants with the same effect as if
such successor entity had been named in the Pre-Funded Warrant itself. If holders of our common stock are given a choice as to the securities, cash or
property to be received in a fundamental transaction, then the holder shall be given the same choice as to the consideration it receives upon any exercise
of the Pre-Funded Warrant following such fundamental transaction.

Rights as a Stockholder. Except as otherwise provided in the Pre-Funded Warrants or by virtue of such holder’s ownership of shares of our
common stock, the holder of a Pre-Funded Warrant does not have the rights or privileges of a holder of our common stock, including any voting rights,
until the holder exercises the Pre-Funded Warrant.

Warrants

The following summary of certain terms and provisions of the warrants offered hereby is not complete and is subject to, and qualified in its
entirety by, the provisions of the warrant, the form of which has been filed as an exhibit to the registration statement of which this prospectus is a part.
Prospective investors should carefully review the terms and provisions of the form of warrant for a complete description of the terms and conditions of
the warrants.

Form. The warrants will be issued as individual warrant agreements to the investors.

Exercisability. The warrants are exercisable at any time after their original issuance, expected to be             , 2023, and at any time up to the date
that is five years after their original issuance. The warrants will be exercisable, at the option of each holder, in whole or in part by delivering to us a duly
executed exercise notice and, at any time a registration statement registering the issuance of the shares of common stock underlying the warrants under
the Securities Act is effective and available for the issuance of such shares, or an exemption from registration under the Securities Act is available for the
issuance of such shares, by payment in full in immediately available funds for the number of shares of common stock purchased upon such exercise. If a
registration statement registering the issuance of the shares of common stock underlying the warrants under the Securities Act is not effective or
available and an exemption from registration under the Securities Act is not available for the issuance of such shares, the holder may, in its sole
discretion, elect to exercise the warrant through a cashless exercise, in which case the holder would receive upon such exercise the net number of shares
of common stock determined according to the formula set forth in the warrant. No fractional shares of common stock will be issued in connection with
the exercise of a warrant. In lieu of fractional shares, we will pay the holder an amount in cash equal to the fractional amount multiplied by the exercise
price.
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Alternative Cashless Exercise. On or after the earlier of (i) the thirty (30) day anniversary of the date of the underwriting agreement for this
offering and (ii) the date on which the aggregate composite trading volume of our common stock as reported by Bloomberg LP beginning on the date of
the underwriting agreement for this offering 15,000,000 shares, a holder of common warrants may also provide notice and elect an “alternative cashless
exercise” pursuant to which they would receive an aggregate number of shares equal to the product of (x) the aggregate number of shares of common
stock that would be issuable upon a cash exercise and (y) 0.50.

Exercise Limitation. A holder will not have the right to exercise any portion of the warrant if the holder (together with its affiliates) would
beneficially own in excess of 4.99% (or, upon election of the holder, 9.99%) of the number of shares of our common stock outstanding immediately
after giving effect to the exercise, as such percentage ownership is determined in accordance with the terms of the warrants. However, any holder may
increase or decrease such percentage, provided that any increase will not be effective until the 61st day after such election.

Exercise Price. The warrants will have an exercise price of $             per share. The exercise price is subject to appropriate adjustment in the event
of certain stock dividends and distributions, stock splits, stock combinations, reclassifications or similar events affecting our common stock and also
upon any distributions of assets, including cash, stock or other property to our stockholders.

Transferability. Subject to applicable laws, the warrants may be offered for sale, sold, transferred or assigned without our consent.

Exchange Listing. There is no established trading market for the warrants and we do not expect a market to develop. In addition, we do not intend
to apply for the listing of the warrants on any national securities exchange or other trading market. Without an active trading market, the liquidity of the
warrants will be limited.

Fundamental Transactions. If a fundamental transaction occurs, then the successor entity will succeed to, and be substituted for us, and may
exercise every right and power that we may exercise and will assume all of our obligations under the warrants with the same effect as if such successor
entity had been named in the warrant itself. If holders of our common stock are given a choice as to the securities, cash or property to be received in a
fundamental transaction, then the holder shall be given the same choice as to the consideration it receives upon any exercise of the warrant following
such fundamental transaction. If a fundamental transaction occurs that is approved by our board of directors, the holder of the warrant will also have the
option to require us or the successor entity to purchase the warrant based on the Black-Scholes value of the warrant.

Rights as a Stockholder. Except as otherwise provided in the warrants or by virtue of such holder’s ownership of shares of our common stock, the
holder of a warrant does not have the rights or privileges of a holder of our common stock, including any voting rights, until the holder exercises the
warrant.
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UNDERWRITING

We entered into an underwriting agreement with EF Hutton, division of Benchmark Investments, LLC, or EF Hutton, as representative of the
several underwriters relating to this offering. Subject to the terms and conditions of the underwriting agreement, we have agreed to sell to the
underwriters and each of the underwriters has agreed to purchase, severally and not jointly, the number of shares, Pre-Funded warrants and common
warrants set forth opposite its name in the following table:
 

    

Number of
Shares of

Common Stock  

Number of
Pre-Funded
Warrants   

Number of
Common
Warrants

EF Hutton, division of Benchmark Investments, LLC   
Brookline Capital Markets, a division of Arcadia

Securities, LLC   
Total   

The underwriters have agreed to purchase all of the shares of common stock and/or Pre-Funded warrants and accompanying common warrants
offered by us. The obligations of the underwriters may be terminated upon the occurrence of certain events specified in the underwriting agreement.
Furthermore, pursuant to the underwriting agreement, the obligations of the underwriters are subject to customary conditions, representations and
warranties contained in the underwriting agreement, such as receipt by the underwriters of officers’ certificates and legal opinions.

We have granted the underwriters an option for a period of 45 days from the date of this prospectus to purchase up to an additional 218,579 shares
of common stock and accompanying warrants to purchase up to 437,158 shares of common stock at the public offering price, less the underwriting
discounts.

The underwriters have advised us that they propose initially to offer the shares of common stock and/or Pre-Funded warrants and accompanying
common warrants to purchase shares of common stock to the public at the public offering price set forth on the cover page of this prospectus and to
dealers at a price less a concession not in excess of $            per share and accompanying common warrant or $            per Pre-Funded warrant and
accompanying common warrant, based on the combined public offering price per share and accompanying common warrant or Pre-Funded warrant and
accompanying common warrant. After the shares of common stock and/or Pre-Funded warrants and accompanying common warrants are released for
sale to the public, the underwriters may change the offering price, the concession, and other selling terms at various times.

We have agreed to indemnify the underwriters against certain liabilities, including liabilities under the Securities Act and to contribute to payments
the underwriters may be required to make in respect thereof.

The underwriters are offering the securities in this offering subject to prior sale, when, as and if issued to and accepted by them subject to approval
of legal matters by their counsel and other conditions specified in the underwriting agreement. The underwriters reserve the right to withdraw, cancel or
modify orders to the public, and to reject orders in whole or in part.
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Discounts, Commissions and Reimbursement

The following table provides information regarding the amount of the discounts and commissions to be paid to the underwriters by us, assuming
both no exercise and full exercise of the underwriters’ option to purchase additional shares of common stock and accompanying warrants.
 

    

Per Share and
Accompanying

Common Warrant   

Per
Pre-Funded
Warrant and

Accompanying
Common Warrant   

Total
(No Exercise)   

Total
(Full Exercise) 

Public offering price    $                      $                      $              $           
Underwriting discounts and commissions

(1)    $      $      $      $   
Proceeds to us, before expenses    $      $      $      $   

 
(1) We have agreed to pay the underwriters a commission of 7% of the gross proceeds of this offering.

We estimate that our total expenses of the offering, excluding the estimated underwriting discounts and commissions, will be approximately
$660,000, which includes the fees and expenses for which we have agreed to reimburse the underwriters, provided that any such fees and expenses will
not exceed an aggregate of $75,000.

Lock-Up Agreements

We, our officers and directors have agreed to a 90-day “lock-up” with respect to shares of our common stock and other of our securities that they
beneficially own, including securities that are convertible into shares of common stock and securities that are exchangeable or exercisable for shares of
common stock. This means that, subject to certain exceptions, for a period of 90 days following the date of this prospectus, we and such persons may not
offer, sell, pledge or otherwise dispose of these securities without the prior written consent of EF Hutton.

Electronic Offer, Sale, and Distribution of Securities

A prospectus in electronic format may be made available on the websites maintained by the underwriters. The prospectus in electronic format will
be identical to the paper version of such prospectus. The underwriters may agree to allocate a number of shares to the underwriters and selling group
members for sale to their online brokerage account holders. Internet distributions will be allocated by the underwriters and selling group members that
will make internet distributions on the same basis as other allocations. Other than the prospectus in electronic format, the information on these websites
is not part of, nor incorporated by reference into, this prospectus or the registration statement of which this prospectus forms a part, has not been
approved or endorsed by us, and should not be relied upon by investors.

Listing

Our common stock is listed on The Nasdaq Capital Market under the symbol “BIOC”. We do not intend to apply to list the Pre-Funded warrants or
common warrants on any national securities exchange or other nationally recognized trading system.

Stabilization

In connection with this offering, the underwriters may engage in stabilizing transactions. Stabilizing transactions permit bids to purchase shares of
common stock so long as the stabilizing bids do not exceed a specified maximum, and are engaged in for the purpose of preventing or retarding a
decline in the market price of the common stock while the offering is in progress.
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Passive Market Making

In connection with this offering, the underwriters and selling group members may engage in passive market making transactions in our securities
on the Nasdaq Stock Market in accordance with Rule 103 of Regulation M under the Exchange Act, during a period before the commencement of offers
or sales of the shares and extending through the completion of the distribution. A passive market maker must display its bid at a price not in excess of
the highest independent bid of that security. However, if all independent bids are lowered below the passive market maker’s bid, then that bid must then
be lowered when specified purchase limits are exceeded.

Certain Relationships

The underwriters and their affiliates have provided, or may in the future, from time to time, engage in transactions with and perform services for
us in the ordinary course of their business for which they may receive customary fees and reimbursement of expenses. In the ordinary course of their
various business activities, the underwriters and their affiliates may make or hold a broad array of investments and actively trade debt and equity
securities (or related derivative securities) and financial instruments (including bank loans) for their own account and for the accounts of their
customers, and such investment and securities activities may involve securities and/or instruments of our Company. The underwriters and their affiliates
may also make investment recommendations and/or publish or express independent research views in respect of such securities or instruments and may
at any time hold, or recommend to clients that they acquire, long and/or short positions in such securities and instruments.

Selling Restrictions

This prospectus does not constitute an offer to sell to, or a solicitation of an offer to buy from, anyone in any country or jurisdiction (a) in which
such an offer or solicitation is not authorized; (b) in which any person making such offer or solicitation is not qualified to do so; or (c) in which any such
offer or solicitation would otherwise be unlawful. No action has been taken that would, or is intended to, permit a public offer of the shares of common
stock or possession or distribution of this prospectus or any other offering or publicity material relating to the shares in any country or jurisdiction (other
than the United States) where any such action for that purpose is required. Accordingly, the underwriters have undertaken that they will not, directly or
indirectly, offer or sell any shares or have in their possession, distribute or publish any prospectus, form of application, advertisement or other document
or information in any country or jurisdiction except under circumstances that will, to the best of its knowledge and belief, result in compliance with any
applicable laws and regulations and all offers and sales of shares by it will be made on the same terms.

Canada. The common stock may be sold only to purchasers purchasing, or deemed to be purchasing, as principal that are accredited investors, as
defined in National Instrument 45-106 Prospectus Exemptions or subsection 73.3(1) of the Securities Act (Ontario), and are permitted clients, as defined
in National Instrument 31-103 Registration Requirements, Exemptions and Ongoing Registrant Obligations. Any resale of the common stock must be
made in accordance with an exemption from, or in a transaction not subject to, the prospectus requirements of applicable securities laws.

Securities legislation in certain provinces or territories of Canada may provide a purchaser with remedies for rescission or damages if this
prospectus (including any amendment thereto) contains a misrepresentation, provided that the remedies for rescission or damages are exercised by the
purchaser within the time limit prescribed by the securities legislation of the purchaser’s province or territory. The purchaser should refer to any
applicable provisions of the securities legislation of the purchaser’s province or territory for particulars of these rights or consult with a legal advisor.

Pursuant to section 3A.3 of National Instrument 33-105 Underwriting Conflicts (NI 33-105), the underwriters are not required to comply with the
disclosure requirements of NI 33-105 regarding underwriter conflicts of interest in connection with this offering.
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United Kingdom. This prospectus and any other material in relation to the shares of common stock described herein is only being distributed to,
and is only directed at, persons in the United Kingdom who are “qualified investors” or otherwise in circumstances which do not require publication by
the Company of a prospectus pursuant to section 85(1) of the UK Financial Services and Markets Act 2000. Any investment or investment activity to
which this prospectus relates is available only to, and will be engaged in only with, investment professionals falling within Article 19(5), or high net
worth entities falling within Article 49(2), of the UK Financial Services and Markets Act 2000 (Financial Promotion) Order 2005 or other persons to
whom such investment or investment activity may lawfully be made available (together, “relevant persons”). Persons who are not relevant persons
should not take any action on the basis of this prospectus and should not act or rely on it.

Switzerland. The securities will not be offered, directly or indirectly, to the public in Switzerland and this prospectus does not constitute a public
offering prospectus as that term is understood pursuant to article 652a or 1156 of the Swiss Federal Code of Obligations.

European Economic Area. In relation to each Member State of the European Economic Area that has implemented the European Prospectus
Directive (each, a “Relevant Member State”), an offer of our shares may not be made to the public in a Relevant Member State other than:
 

  •   to any legal entity which is a qualified investor, as defined in the European Prospectus Directive;
 

  •   to fewer than 150 natural or legal persons (other than qualified investors as defined in the European Prospectus Directive), subject to
obtaining the prior consent of the representatives for any such offer; or

 

  •   in any other circumstances falling within Article 3(2) of the European Prospectus Directive;

provided that no such offer of our shares shall require us or the underwriters to publish a prospectus pursuant to Article 3 of the European
Prospectus Directive or supplement prospectus pursuant to Article 16 of the European Prospectus Directive.

For the purposes of this description, the expression an “offer to the public” in relation to the securities in any Relevant Member State means the
communication in any form and by any means of sufficient information on the terms of the offer and the securities to be offered so as to enable an
investor to decide to purchase or subscribe for the securities, as the expression may be varied in that Relevant Member State by any measure
implementing the European Prospectus Directive in that member state, and the expression “European Prospectus Directive” means Directive
2003/71/EC (and amendments hereto, including the 2010 PD Amending Directive, to the extent implemented in the Relevant Member State) and
includes any relevant implementing measure in each Relevant Member State. The expression 2010 PD Amending Directive means Directive
2010/73/EU.

We have not authorized and do not authorize the making of any offer of securities through any financial intermediary on our behalf, other than
offers made by the underwriters and their affiliates, with a view to the final placement of the securities as contemplated in this document. Accordingly,
no purchaser of the shares, other than the underwriters, is authorized to make any further offer of shares on our behalf or on behalf of the underwriters.
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LEGAL MATTERS

The validity of the shares of common stock and warrants being offered by this prospectus will be passed upon for us by Cooley LLP, San Diego,
California. The underwriters are being represented by Lowenstein Sandler LLP, New York, New York.

EXPERTS

The financial statements of Biocept, Inc. as of December 31, 2022 and for the year then ended incorporated in this Prospectus by reference from
the Biocept, Inc. Annual Report on Form 10-K for the year ended December 31, 2022 have been audited by RSM US LLP, an independent registered
public accounting firm, as stated in their report thereon (which report expresses an unqualified opinion and includes an explanatory paragraph relating to
Going Concern), incorporated herein by reference, and have been incorporated in this Prospectus and Registration Statement in reliance upon such
report and upon the authority of such firm as experts in accounting and auditing.

Mayer Hoffman McCann P.C., our former independent registered public accounting firm, has audited our balance sheet as of December 31, 2021,
and the related statements of operations and comprehensive loss, changes in stockholders’ equity and cash flows for the year ended December 31, 2021,
as set forth in their report, which report expresses an unqualified opinion. We have incorporated by reference such financial statements into this
prospectus and into this registration statement in reliance on the reports of Mayer Hoffman McCann P.C. given on their authority as experts in
accounting and auditing.

WHERE YOU CAN FIND MORE INFORMATION

We have filed with the SEC a registration statement on Form S-1 under the Securities Act with respect to the securities being offered by this
prospectus. This prospectus does not contain all of the information in the registration statement and its exhibits. For further information with respect to
us and the securities offered by this prospectus, we refer you to the registration statement and its exhibits. Statements contained in this prospectus as to
the contents of any contract or any other document referred to are not necessarily complete, and in each instance, we refer you to the copy of the contract
or other document filed as an exhibit to the registration statement. Each of these statements is qualified in all respects by this reference.

You can read our SEC filings, including the registration statement, over the Internet at the SEC’s website at www.sec.gov. You may also request a
copy of these filings, at no cost, by writing us at 9955 Mesa Rim Road, San Diego, California 92121 or telephoning us at (858) 320-8200.

We are subject to the information and periodic reporting requirements of the Exchange Act, and we file periodic reports, proxy statements and
other information with the SEC. These periodic reports, proxy statements and other information are available for inspection and copying at the public
reference room and website of the SEC referred to above. We maintain a website at http://www.biocept.com. You may access our annual reports on
Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K and amendments to those reports filed or furnished pursuant to Section 13(a)
or 15(d) of the Exchange Act with the SEC free of charge at our website as soon as reasonably practicable after such material is electronically filed with,
or furnished to, the SEC. The information contained in, or that can be accessed through, our website is not incorporated by reference in, and is not part
of, this prospectus.
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INCORPORATION OF CERTAIN INFORMATION BY REFERENCE

The SEC allows us to “incorporate by reference” information from other documents that we file with it, which means that we can disclose
important information to you by referring you to those documents. The information incorporated by reference is considered to be part of this prospectus.
Information in this prospectus supersedes information incorporated by reference that we filed with the SEC prior to the date of this prospectus.

We incorporate by reference into this prospectus and the registration statement of which this prospectus is a part the information or documents
listed below (except in each case the information contained in such document to the extent “furnished” and not “filed”) that we have filed with the SEC
(Commission File No. 001-36284):
 

  •   our annual report on Form 10-K for the year ended December 31, 2022, filed with the SEC on April 17, 2023;
 

  •   Amendment No. 1 to our quarterly report on Form 10-Q/A for the quarter ended September 30, 2022, filed with the SEC on April 17,
2023;

 

  •   our quarterly report on Form 10-Q for the quarter ended March 31, 2023, filed with the SEC on May 11, 2023;
 

  •   our definitive proxy statement on Schedule 14A, filed with the SEC on April 20, 2023;
 

  •   Our revised definitive proxy statement on Schedule 14A, filed with the SEC on April 21, 2023;
 

  •   our current reports on Form 8-K, filed with the SEC on January  6, 2023, March  20, 2023, April  10, 2023, April  17, 2023, May  15, 2023
and May 16, 2023, and

 

  •   the description of our common stock contained in our registration statement on Form 8-A, filed with the SEC on January 28, 2014,
including all amendments and reports filed for the purpose of updating such description.

In addition, all documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act, prior to the termination of
the offering (excluding any information furnished rather than filed) shall be deemed to be incorporated by reference into this prospectus.

We will provide to each person, including any beneficial owners, to whom a prospectus is delivered, a copy of any or all of the reports or
documents that have been incorporated by reference in the prospectus contained in the registration statement but not delivered with the prospectus. We
will provide these reports or documents upon written or oral request at no cost to the requester. You should direct any written requests for documents to:

Biocept, Inc.
9955 Mesa Rim Road
San Diego, California 92121
Telephone: (858) 320-8200

In accordance with Rule 412 of the Securities Act, any statement contained in a document incorporated by reference herein shall be deemed
modified or superseded to the extent that a statement contained herein or in any other subsequently filed document which also is or is deemed to be
incorporated by reference herein modifies or supersedes such statement.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS
 
Item 13. Other Expenses of Issuance and Distribution.

The following table sets forth the costs and expenses, other than underwriting discounts, paid or payable by Biocept, Inc., or the Registrant, in
connection with the sale and distribution of the securities being registered. All amounts are estimated except the SEC registration fee and the Financial
Industry Authority, Inc., or FINRA, filing fee.
 

Item    Amount  
SEC registration fee    $ 3,042 
FINRA filing fee      4,640 
Blue-sky qualification fee and expenses      2,500 
Legal fees and expenses      300,000 
Accounting fees and expenses      325,000 
Printing and engraving expenses      20,000 
Transfer agent and registrar fees and expenses      2,000 
Miscellaneous fees and expenses      2,818 

      
 

Total    $ 660,000 
      

 

 
Item 14. Indemnification of Directors and Officers.

Section 145 of the Delaware General Corporation Law authorizes a court to award, or a corporation’s board of directors to grant, indemnity to
directors and officers in terms sufficiently broad to permit such indemnification under certain circumstances for liabilities, including reimbursement for
expenses incurred, arising under the Securities Act.

The Registrant’s amended certificate of incorporation provides for indemnification of its directors and executive officers to the maximum extent
permitted by the Delaware General Corporation Law, and the Registrant’s amended and restated bylaws provide for indemnification of its directors and
executive officers to the maximum extent permitted by the Delaware General Corporation Law.

In addition, the Registrant has entered into indemnification agreements with each of its current directors and executive officers. These agreements
will require the Registrant to indemnify these individuals to the fullest extent permitted under Delaware law against liabilities that may arise by reason
of their service to the Registrant and to advance expenses incurred as a result of any proceeding against them as to which they could be indemnified. The
Registrant also intends to enter into indemnification agreements with its future directors and executive officers.

 
Item 15. Recent Sales of Unregistered Securities.

Since January 1, 2020, the Registrant has not made any sales of unregistered securities, other than the following:

In July and August 2020, the Registrant issued an aggregate of 8,959 shares of its common stock pursuant to the cashless exercise of
certain warrants issued by the Company in January 2020. These shares were offered pursuant to the exemption provided in Section 4(a)(2)
under the Securities Act of 1933, as amended.
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Item 16. Exhibits and Financial Statement Schedules.

(a) Exhibits

The following exhibits are being filed with this Registration Statement:
 
Exhibit

No    Description

  1.1    Form of Underwriting Agreement.

  3.1
  

Amended and Restated Certificate of Incorporation, as amended by a Certificate of Amendment thereto (incorporated by reference to
Exhibit 3.1.4 of the Registrant’s Current Report on Form 8-K, filed with the SEC on February 14, 2014).

  3.2
  

Certificate of Amendment of Certificate of Incorporation (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on September 29, 2016).

  3.3
  

Certificate of Amendment to Certificate of Incorporation (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on July 6, 2018).

  3.4
  

Certificate of Amendment to Certificate of Incorporation (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on September 4, 2020).

  3.5
  

Certificate of Designation of Preferences, Rights and Limitations of Series A Convertible Preferred Stock (incorporated by reference to
Exhibit 3.1 of the Registrant’s Current Report on Form 8-K, filed with the SEC on August 13, 2018).

  3.6
  

Certificate of Amendment to Certificate of Incorporation (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on May 16, 2023).

  3.7
  

Amended and Restated Bylaws (incorporated by reference to Exhibit 3.2.1 of the Registrant’s Registration Statement on Form S-1 (File
No. 333-191323), filed with the SEC on September 23, 2013).

  3.8
  

Amendment to Amended and Restated Bylaws (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on Form 8-K,
filed with the SEC on September 29, 2017).

  3.9
  

Second Amendment to Amended and Restated Bylaws (incorporated by reference to Exhibit 3.1 of the Registrant’s Current Report on
Form 8-K, filed with the SEC on March 24, 2022).

  4.1    Reference is made to Exhibits 3.1, 3.2, 3.3, 3.4 , 3.5, 3.6, 3.7 , 3.8 and 3.9

  4.2    [Reserved]

  4.3
  

Description of Common Stock (incorporated by reference to Exhibit 4.3 of the Registrant’s Annual Report on Form 10-K filed with the
SEC on April 5, 2022).

  4.4

  

Form of Warrant issued to the lenders under the Loan and Security Agreement, dated as of April  30, 2014, by and among Biocept, Inc.,
Oxford Finance LLC, as collateral agent, and the lenders party thereto from time to time, including Oxford Finance LLC (incorporated by
reference to Exhibit 4.1 of the Registrant’s Current Report on Form 8-K, filed with the SEC on May 6, 2014).

  4.5
  

Form of Series 1 Common Stock Purchase Warrant (incorporated by reference to Exhibit 3.6 of the Registrant’s Registration Statement on
Form S-1 (File No. 333-225147), as amended, filed with the SEC on July 11, 2018).

  4.6
  

Form of Series A Common Stock Purchase Warrant (incorporated by reference to Exhibit 4.2 of the Registrant’s Current Report on Form
8-K, filed with the SEC on September 24, 2018).

  4.7
  

Form of Series B Common Stock Purchase Warrant (incorporated by reference to Exhibit 4.24 of the Registrant’s Registration Statement
on Form S-1 (File No. 333-228566), filed with the SEC on November 28, 2018), and issued to investors on February 12, 2019.
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Exhibit
No    Description

  4.8
  

Form of Series B Common Stock Purchase Warrant (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on Form
8-K, filed with the SEC on March 18, 2019).

  4.9
  

Form of Series C Common Stock Purchase Warrant (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on Form
8-K, filed with the SEC on May 29, 2019).

  4.10
  

Form of Common Stock Warrant (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on Form 8-K, filed with the
SEC on December 11, 2019).

  4.11
  

Form of Warrant Amendment (incorporated by reference to Exhibit 4.1 of the Registrant’s Current Report on Form 8-K, filed with the
SEC on January 9, 2020).

  4.12
  

Form of Common Stock Purchase Warrant (incorporated by reference to Exhibit 4.2 of the Registrant’s Current Report on Form 8-K,
filed with the SEC on January 9, 2020).

  4.13#    Form of Common Stock Warrant.

  4.14#    Form of Pre-Funded Warrant.

  5.1    Opinion of Cooley LLP.

10.1+
  

2007 Equity Incentive Plan (incorporated by reference to Exhibit 10.1 of the Registrant’s Registration Statement on Form S-1 (File
No. 333-191323), filed with the SEC on September 23, 2013).

10.2+
  

Form of Stock Option Grant Notice and Option Agreement under 2007 Equity Incentive Plan (incorporated by reference to Exhibit
10.1.1 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

10.3+

  

Form of Restricted Stock Unit Grant Notice and Restricted Stock Unit Agreement under 2007 Equity Incentive Plan (incorporated by
reference to Exhibit 10.1.2 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on
September 23, 2013).

10.4+
  

Form of Indemnification Agreement between the Registrant and its officers and directors (incorporated by reference to Exhibit 10.3 of
the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

10.5+
  

Form of Indemnity Agreement between Biocept, Inc., a California corporation, and its officers and directors (incorporated by reference to
Exhibit 10.4 of the Registrant’s Registration Statement on Form S-1 (File No. 333-191323), filed with the SEC on September 23, 2013).

10.6

  

Assignment and Exclusive Cross-License Agreement between the Registrant and Aegea Biotechnologies, Inc. dated June  2, 2012
(incorporated by reference to Exhibit 10.22 of the Registrant’s Registration Statement on Form S-1 (File No.  333-191323), as amended,
filed with the SEC on January 30, 2014).

10.7

  

Second Amendment to Assignment and Exclusive Cross-License Agreement with Aegea, dated May  24, 2022, by and between Biocept,
Inc. and Aegea Biotechnologies (incorporated by reference to Exhibit 10.1 to the Registrant’s Quarterly Report on Form 10-Q for the
quarter ended June  30, 2022, filed with the SEC on November 10, 2022).

10.8+
  

2014 Management Incentive Plan (incorporated by reference to Exhibit 10.2 to the Registrant’s Quarterly Report on Form 10-Q, filed
with the SEC on August 8, 2014).

10.9+

  

Biocept, Inc. Amended and Restated 2013 Equity Incentive Plan, Form of Stock Option Grant Notice, Option Agreement, Form of
Restricted Stock Unit Grant Notice and Restricted Stock Unit agreement for use thereunder, as amended (incorporated by reference to
Exhibit 10.8 of the Registrant’s Annual Report on Form 10-K, filed with the SEC on April 5, 2022).
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Exhibit
No    Description

10.10
  

Lease Agreement, dated June 1, 2020, by and between Registrant and 9955 Mesa Rim A DE LLC (incorporated by reference to Exhibit 
10.3 to the Registrant’s Quarterly Report on Form 10-Q, filed with the SEC on August 13, 2020).

10.11+
  

Employment Agreement, dated December  27, 2021, by and between the Registrant and Darrell Taylor, as amended (incorporated by
reference to Exhibit 10.11 to the Registrant’s Annual Report on Form 10-K, filed with the SEC on April 17, 2023).

10.12
  

Biocept, Inc. Non-Employee Director Compensation Policy, as amended (incorporated by reference to Exhibit 10.16 to the Registrant’s
Annual Report on Form 10-K, filed with the SEC on April 5, 2022).

10.13+
  

Employment Offer Letter, dated February  15, 2022, by and between the Registrant and Samuel D. Riccitelli (incorporated by reference to
Exhibit 10.1 to the Registrant’s Current Report on Form 8-K, filed with the SEC on February 16, 2022).

10.14+
  

Employment Offer Letter, dated February  15, 2022, by and between the Registrant and Antonino Morales (incorporated by reference to
Exhibit 10.2 to the Registrant’s Current Report on Form 8-K, filed with the SEC on February 16, 2022).

10.15+
  

Employment Offer Letter, dated March  4, 2022, by and between the Registrant and Philippe Marchand, Ph.D. (incorporated by reference
to Exhibit 10.1 to the Registrant’s Current Report on Form 8-K, filed with the SEC on March 8, 2022).

23.1    Consent of Mayer Hoffman McCann P.C.

23.2    Consent of RSM US LLP.

23.3    Consent of Cooley LLP (included in Exhibit 5.1).

24.1#    Power of Attorney.

107    Calculation of Filing Fee Table.
 
# Previously filed.
+ Indicates management contract or compensatory plan.

(b) Financial Statement Schedules

No financial statement schedules are provided because the information called for is not required or is shown either in the financial statements or
the notes thereto.

 
Item 17. Undertakings

The undersigned registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated
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maximum offering range may be reflected in the form of prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in
volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee”
table in the effective registration statement; and

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement.

(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

(4) That, for the purpose of determining liability under the Securities Act to any purchaser: each prospectus filed pursuant to Rule 424(b) as part of
a registration statement relating to an offering, other than registration statements relying on Rule 430B or other than prospectuses filed in reliance on
Rule 430A, shall be deemed to be part of and included in the registration statement as of the date it is first used after effectiveness. Provided, however,
that no statement made in a registration statement or prospectus that is part of the registration statement or made in a document incorporated or deemed
incorporated by reference into the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such first use, supersede or modify any statement that was made in the registration statement or prospectus that was part of the
registration statement or made in any such document immediately prior to such date of first use.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the SEC such indemnification is
against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such
liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being
registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate
jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be governed by the final
adjudication of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act, the Registrant has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in San Diego, California, on the 23rd day of May, 2023.
 

BIOCEPT, INC.

By:  /s/ Samuel D. Riccitelli
 Samuel D. Riccitelli
 Interim President and Chief Executive Officer

Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on
the dates indicated.
 

Signature    Title   Date
/s/ Samuel D. Riccitelli

Samuel D. Riccitelli
  

Interim President and Chief Executive Officer, Chair and
Director

(Principal Executive Officer)  

May 23, 2023

/s/ Antonino Morales*
Antonino Morales   

Interim Chief Financial Officer and Director (Principal
Financial Officer and Principal Accounting Officer)  

May 23, 2023

/s/ M. Faye Wilson*
M. Faye Wilson   

Director
 

May 23, 2023

/s/ Marsha A. Chandler*
Marsha A. Chandler   

Director
 

May 23, 2023

/s/ Bruce E. Gerhardt*
Bruce E. Gerhardt   

Director
 

May 23, 2023

/s/ Quyen Dao-Haddock*
Quyen Dao-Haddock   

Director
 

May 23, 2023

/s/ Ivor Royston*
Ivor Royston   

Director
 

May 23, 2023

/s/ Linda Rubinstein*
Linda Rubinstein   

Director
 

May 23, 2023

 
*  Pursuant to power of attorney

By:  /s/ Samuel D. Riccitelli
 Attorney in fact



Exhibit 1.1

[•] Shares of Common Stock
(or Pre-Funded Warrants to Purchase [•] Shares of Common

Stock in Lieu Thereof)

Warrants to Purchase [•] Shares of Common Stock

BIOCEPT, INC.

UNDERWRITING AGREEMENT

May [•], 2023

EF Hutton, division of Benchmark Investments, LLC
as Representative of the several Underwriters
named on Schedule I hereto

590 Madison Avenue, 39th Floor
New York, NY 10022

Ladies and Gentlemen:

Biocept, Inc., a Delaware corporation (the “Company”), proposes, subject to the terms and conditions stated herein, to issue and sell to several
underwriters named on Schedule I hereto (each, an “Underwriter” and collectively, the “Underwriters”) for which EF Hutton, division of Benchmark
Investments, LLC is acting as representative (the “Representative”) (i) an aggregate of [•] authorized but unissued shares (the “Firm Shares”) of
common stock, par value $0.0001 per share, of the Company (the “Common Stock”) or pre-funded warrants (the “Pre-Funded Warrants”) to purchase
shares of Common Stock in lieu thereof at an exercise price of $0.0001 per share (the “Pre-Funded Warrant Shares”), and (ii) warrants (the “Firm
Warrants”) to purchase up to an aggregate of [•] shares of Common Stock (the “Firm Warrant Shares”). The Company also proposes to sell to the
Underwriters, upon the terms and conditions set forth herein, up to an additional [•] shares of Common Stock (the “Option Shares” and, together with
the Firm Shares, the “Shares”) and Warrants (the “Option Warrants” and, together with the Firm Warrants, the “Warrants”) to purchase up to an
additional [•] shares of Common Stock (the “Option Warrant Shares and, together with the Firm Warrant Shares, (the “Warrant Shares”). The Shares, the
Pre-Funded Warrants, the Pre-Funded Warrant Shares, the Warrants and the Warrant Shares are collectively referred to as the “Securities”. The offering
of the Securities pursuant hereto is referred to as the “Offering”.

The Shares and/or Pre-Funded Warrants and Warrants shall be issued separately and shall be immediately separable and transferable upon
issuance. The terms of the Pre-Funded Warrants are set forth in the form of Pre-Funded Warrant attached hereto as Exhibit A. The terms of the Warrants
are set forth in the form of Warrant attached hereto as Exhibit B.

The Company and the Underwriters hereby confirm their agreement as follows:

1. Registration Statement and Prospectus. The Company has prepared and filed with the Securities and Exchange Commission (the
“Commission”) a registration statement on Form S-1 (File No. 333-271355), including the related preliminary prospectus or prospectuses, covering the
registration of the sale of the Securities under the Securities Act of 1933, as amended (the “Securities Act”), and the rules and regulations of the
Commission thereunder (the “Rules and Regulations”). Promptly after execution and delivery of this Underwriting Agreement (this “Agreement”), the
Company will prepare and file a prospectus in accordance with the provisions of Rule 430A (“Rule 430A”) of the Rules and Regulations and Rule
424(b) (“Rule 424(b)”) of the Rules and Regulations. The information included in such prospectus that was omitted from such registration statement at
the time it became effective but that is deemed to be part of such registration statement at the time it became effective pursuant to Rule 430A(b) is herein
called the “Rule 430A Information”. Such registration statement, including the amendments thereto, the exhibits thereto and any schedules thereto, at the
time it became effective, and including the Rule 430A Information, is herein called the “Registration Statement”. Any registration statement filed
pursuant to Rule 462(b) of the Rules and Regulations is herein called the “Rule 462(b) Registration Statement” and, after such filing, the term
“Registration Statement” shall include the Rule 462(b) Registration Statement. Each prospectus used prior to the date and time that the Registration
Statement is declared effective by the Commission (such time, the “Effective Time”), and each prospectus that omitted the Rule 430A Information that
was used after such effectiveness and prior to the execution and delivery of this Agreement is herein called a “preliminary prospectus”. The final
prospectus relating to the Securities that is first filed pursuant to Rule 424(b), in the form first furnished to the Underwriters for use in connection with
the offering of the Securities, is herein called the “Prospectus”. For purposes of this Agreement, all references to the Registration Statement, any
preliminary prospectus, the Prospectus or any amendment or supplement to any of the foregoing shall be deemed to include the copy filed with the
Commission pursuant to its Electronic Data Gathering, Analysis and Retrieval system or any successor system (“EDGAR”).

 



All references in this Agreement to financial statements and schedules and other information which is “described,” “contained,” “included” or
“stated” in the Registration Statement or the Prospectus (or other references of like import) shall be deemed to mean and include all such financial
statements, pro forma financial information and schedules and other information which is incorporated by reference in or otherwise deemed by the Rules
and Regulations to be a part of or included in the Registration Statement or the Prospectus, as the case may be; and all references in this Agreement to
amendments or supplements to the Registration Statement or the Prospectus shall be deemed to mean and include the subsequent filing of any document
under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), that is deemed to be incorporated therein by reference or otherwise
deemed by the Rules and Regulations to be a part thereof.

2. Representations and Warranties of the Company Regarding the Offering.

(a) The Company represents and warrants to, and agrees with, the Underwriters, as of the date hereof and as of the Closing Date (as
defined in Section 4(c) below) or any applicable Option Closing Date (as defined in Section 4(a) below) as follows:

(i) No Material Misstatements or Omissions. At the Effective Time, at the date hereof and, at the Closing Date, the Registration
Statement and any post-effective amendment thereto, at the time of filing thereof, conformed or will conform in all material respects with the
requirements of the Securities Act and the Rules and Regulations and did not contain any untrue statement of a material fact or omit to state a material
fact required to be stated therein or necessary to make the statements therein not misleading. The Time of Sale Disclosure Package (as defined below),
as of [•] (Eastern time) on the date hereof (the “Applicable Time”), on the Closing Date and the Prospectus, as amended or supplemented, as of its date,
at the time of filing pursuant to Rule 424(b) under the Securities Act, at the Closing Date, when considered together with the Time of Sale Disclosure
Package, did not or will not contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to
make the statements therein, in the light of the circumstances under which they were made, not misleading. The representations and warranties set forth
in the two immediately preceding sentences shall not apply to statements in or omissions from the Registration Statement, the Time of Sale Disclosure
Package, or any Prospectus in reliance upon, and in conformity with, the written information furnished by the Representative on behalf of the
Underwriters, which the Company acknowledges is limited to the information contained in the table following the first paragraph, the fourth paragraph,
the paragraph under the heading “Electronic Offer, Sale, and Distribution of Securities,” the paragraph under the heading “Stabilization” and the
paragraph under the heading “Certain Relationships” (other than the first sentence), in each case under the caption “Underwriting” in each of the
preliminary prospectus and the Prospectus (collectively, the “Underwriters’ Information”). No order preventing or suspending the effectiveness or use of
the Registration Statement or any Prospectus is in effect and no proceedings for such purpose have been instituted or are pending, or, to the knowledge
of the Company, are contemplated or threatened by the Commission.

(ii) Marketing Materials. The Company has not distributed any prospectus or other offering material in connection with the
offering and sale of the Securities other than the Time of Sale Disclosure Package and the roadshow or investor presentations delivered to and approved
by the Underwriters for use in connection with the marketing of the offering of the Securities (the “Marketing Materials”).

(iii) Accurate Disclosure. (A) The Company has provided a copy to the Underwriters of each Issuer Free Writing Prospectus (as
defined below) used in the sale of the Securities, if any. The Company has filed all Issuer Free Writing Prospectuses required to be so filed with the
Commission, and no order preventing or suspending the effectiveness or use of any Issuer Free Writing Prospectus is in effect and no proceedings for
such purpose have been instituted or are pending, or, to the knowledge of the Company, are contemplated or threatened by the Commission. When taken
together with the rest of the Time of Sale Disclosure Package or the Prospectus, no Issuer Free Writing Prospectus, as of the Closing Date or any Option
Closing Date, does or will include (1) any untrue statement of a material fact or omission to state any material fact necessary in order to make the
statements therein, in the light of the circumstances under which they were made, not misleading, or (2) information that conflicts with the information
contained in the Registration Statement or the Prospectus. The representations and warranties set forth in the immediately preceding sentence shall not
apply to statements in or omissions from the Time of Sale Disclosure Package, the Prospectus or any Issuer Free Writing Prospectus in reliance upon,
and in conformity with, the Underwriters’ Information.
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(B) At the time of filing of the Registration Statement and at the date hereof, the Company was not and is not an “ineligible issuer,”
as defined in Rule 405 under the Securities Act or an “excluded issuer” as defined in Rule 164 under the Securities Act.

Each Issuer Free Writing Prospectus listed on Schedule II hereto satisfied, as of its issue date and at all subsequent times through the
Prospectus Delivery Period (as defined below), all other conditions as may be applicable to its use as set forth in Rules 164 and 433 under the Securities
Act, including any legend, record-keeping or other requirements.

As used in this paragraph and elsewhere in this Agreement:

A. “Time of Sale Disclosure Package” means the most recent preliminary prospectus that is distributed to investors prior to the time of
effectiveness, each Issuer Free Writing Prospectus, and the description of the transaction provided by the Underwriters included on Schedule II hereto.

B. “Issuer Free Writing Prospectus” means any “issuer free writing prospectus,” as defined in Rule 433 under the Securities Act, relating to
the Securities that (A) is required to be filed with the Commission by the Company, or (B) is exempt from filing pursuant to Rule 433(d)(5)(i) or (d)(8)
under the Securities Act, in each case in the form filed or required to be filed with the Commission or, if not required to be filed, in the form retained in
the Company’s records pursuant to Rule 433(g) under the Securities Act. For the avoidance of doubt, the term “Issuer Free Writing Prospectus” shall not
include any “free writing prospectus” (as defined in Rule 405 under the Securities Act) that was prepared by any Underwriter or provided to any person
by any Underwriter without the knowledge and consent of the Company.

(iv) Financial Statements. The financial statements included or incorporated by reference in the Registration Statement, Time of
Sale Disclosure Package and the Prospectus, together with the related notes and schedules, present fairly the consolidated financial position of the
Company as of the dates indicated and the consolidated results of operations and cash flows of the Company for the periods specified and have been
prepared in compliance with the requirements of the Securities Act and Exchange Act and in conformity with United States generally accepted
accounting principles (“GAAP”) applied on a consistent basis during the periods involved. No pro forma financial statements or data are required to be
included or incorporated by reference in the Registration Statement, Time of Sale Disclosure Package and the Prospectus. The other financial data set
forth or incorporated by reference in the Registration Statement, Time of Sale Disclosure Package and the Prospectus is accurately presented and
prepared on a basis consistent with the financial statements and books and records of the Company. Neither the Company nor any Subsidiary (as defined
in Section 3(a)(iii) hereof) has any material liabilities or obligations, direct or contingent (including any off-balance sheet obligations or any “variable
interest entities” as that term is used in Accounting Standards Codification Paragraph 810-10-25-20), not disclosed in the Registration Statement, Time
of Sale Disclosure Package and the Prospectus. All disclosures contained in the Registration Statement, Time of Sale Disclosure Package or the
Prospectus, including the documents incorporated therein by reference, that contain “non-GAAP financial measures” (as such term is defined by the
rules and regulations of the Commission) comply, in all material respects, with Regulation G under the Exchange Act and Item 10 of Regulation S-K
under the Securities Act, to the extent applicable.

(v) Independent Accountants. Mayer Hoffman McCann P.C. and RSM US LLP, whose reports on the consolidated financial
statements of the Company and the Subsidiaries is incorporated by reference in the Registration Statement, Time of Sale Disclosure Package and the
Prospectus, are independent registered public accounting firms with respect to the Company as required by the Securities Act, the Exchange Act and the
Public Company Accounting Oversight Board. Neither Mayer Hoffman McCann P.C. nor RSM US LLP has been engaged by the Company to perform
any “prohibited activities” (as defined in Section 10A of the Exchange Act).

(vi) Smaller Reporting Company. As of the time of filing of the Registration Statement, the Company was a “smaller reporting
company,” as defined in Rule 12b-2 promulgated by the Commission under the Exchange Act.

(vii) Statistical and Marketing-Related Data. The statistical and market-related data included in each of the Registration
Statement, the Time of Sale Disclosure Package, the Prospectus or the Marketing Materials, are based on or derived from sources that the Company
reasonably and in good faith believes are reliable and accurate in all material aspects or represent the Company’s good faith estimates that are made on
the basis of data derived from such sources. To the extent required, the Company has obtained the written consent to the use of such data from such
sources, other than such consents the failure of which to obtain is not reasonably likely to result in a Material Adverse Effect.
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(viii) [Reserved].

(ix) Trading Market. The Common Stock is registered pursuant to Section 12(b) of the Exchange Act and is approved for listing on
The Nasdaq Capital Market (“Nasdaq”). As of the Closing Date, the Shares, the Warrant Shares and the Pre-Funded Warrant Shares will have been duly
authorized for listing on Nasdaq.

(x) Absence of Manipulation. Neither the Company, nor any of its Subsidiaries, nor any of its or their respective directors, officers
or, to the knowledge of the Company, controlling persons has taken, directly or indirectly, any action designed to stabilize or manipulate, or which has
constituted or might reasonably be expected to cause or result in, the stabilization or manipulation of, the price of any security of the Company to
facilitate the sale or resale of the Securities.

(xi) Lock-Up Agreements. Schedule III hereto contains a complete and accurate list of the Company’s officers and directors (or
securities convertible or exercisable into shares of Common Stock) that the Company has caused to deliver to the Representative an executed Lock-Up
Agreement (collectively, the “Lock-Up Parties”), in the form attached hereto as Exhibit C (the “Lock-Up Agreement”), prior to the execution of this
Agreement.

(xii) Disclosure of Agreements. The agreements and documents described in the Registration Statement, the Time of Sale
Disclosure Package and the Prospectus conform in all material respects to the descriptions thereof contained therein and there are no agreements or other
documents required by the Securities Act and the Rules and Regulations to be described in the Registration Statement, the Time of Sale Disclosure
Package and the Prospectus or to be filed with the Commission as exhibits to the Registration Statement, that have not been so described or filed. Each
agreement or other instrument (however characterized or described) to which the Company or any of its subsidiaries is a party or by which it is or may
be bound or affected and that is referred to in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus has been duly
authorized and validly executed by the Company or its subsidiaries and is in full force and effect in all material respects and is enforceable against the
Company or its subsidiaries and, to the Company’s knowledge, the other parties thereto, in accordance with its terms, except (x) as such enforceability
may be limited by bankruptcy, insolvency, reorganization or similar laws affecting creditors’ rights generally, (y) as enforceability of any
indemnification or contribution provision may be limited under the federal and state securities laws, and (z) that the remedy of specific performance and
injunctive and other forms of equitable relief may be subject to the equitable defenses and to the discretion of the court before which any proceeding
therefor may be brought. Except as disclosed in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus or as is not
reasonably likely to result in a Material Adverse Effect, none of such agreements or instruments has been assigned by the Company or its subsidiaries,
and neither the Company, its subsidiaries nor, to the Company’s knowledge, any other party is in default thereunder and, to the Company’s knowledge,
no event has occurred that, with the lapse of time or the giving of notice, or both, would constitute a default thereunder. To the best of the Company’s
knowledge, performance by the Company or its subsidiaries of the material provisions of such agreements or instruments will not result in a violation of
any existing applicable law, rule, regulation, judgment, order or decree of any governmental authority, agency or court, domestic or foreign, having
jurisdiction over the Company or its subsidiaries or any of its assets or businesses, including, without limitation, those relating to Environmental Laws
(as defined below).

(xiii) Testing-the-Waters. The Company has not (a) engaged in any Testing-the-Waters Communication (as defined below) other
than with the consent of the Representative with entities that are “qualified institutional buyers” within the meaning of Rule 144A under the Securities
Act or institutions that are “accredited investors” within the meaning of Rule 501 under the Securities Act and (b) authorized anyone to engage in
Testing-the-Waters Communications other than its officers and the Representative and individuals engaged by the Representative. The Company has not
distributed any written Testing-the-Waters Communications. “Testing-the-Waters Communication” means any oral or written communication with
potential investors undertaken in reliance on Section 5(d) of the Securities Act. Each Written Testing-the-Waters Communications did not, as of the
Applicable Time, and at all times through the completion of the public offer and sale of the Securities will not, include any information that conflicted,
conflicts or will conflict with the information contained in the Registration Statement, the Pricing Disclosure Package or the Prospectus. Each
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Written Testing-the-Waters Communication did not, as of the Applicable Time, when taken together with the Time of Sale Disclosure Package, contain
an untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances
under which they were made, not misleading; provided that no representation or warranty is made as to the Underwriters’ Information. The Company
has not distributed any Written Testing-the-Waters Communications other than those listed on Schedule IV hereto.

(xiv) Forward-Looking Statements. No forward-looking statement (within the meaning of Section 27A of the Securities Act and
Section 21E of the Exchange Act) contained in either the Registration Statement, Time of Sale Disclosure Package or the Prospectus has been made or
reaffirmed without a reasonable basis or has been disclosed other than in good faith.

(xxv) Integration. Neither the Company nor any of its affiliates, nor any person acting on its or their behalf has, directly or
indirectly, made any offers or sales of any security or solicited any offers to buy any security, under circumstances that would cause the Offering to be
integrated with prior offerings by the Company for purposes of the Securities Act that would require the registration of any such securities under the
Securities Act.

(xxvi) Transactions Affecting Disclosure to FINRA.
 

 

(a) Finder’s Fees. Except as described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus,
there are no claims, payments, arrangements, agreements or understandings relating to the payment of a finder’s, consulting
or origination fee by the Company or, to the Company’s knowledge, by any Insider with respect to the sale of the Securities
hereunder or any other arrangements, agreements or understandings of the Company or, to the Company’s knowledge, any of
its stockholders that may affect the Underwriters’ compensation, as determined by the Financial Industry Regulatory
Authority, Inc. (“FINRA”).

 

 

(b) Payments Within Twelve (12) Months. Except as described in the Registration Statement, the Time of Sale Disclosure
Package and the Prospectus, the Company has not made any direct or indirect payments in connection with the Offering (in
cash, securities or otherwise) to: (i) any person, as a finder’s fee, consulting fee or otherwise, in consideration of such person
raising capital for the Company or introducing to the Company persons who raised or provided capital to the Company;
(ii) any FINRA member; or (iii) any person or entity that has any direct or indirect affiliation or association with any FINRA
member, within the twelve (12) months prior to the Effective Date, other than the payment to the Underwriters as provided
hereunder in connection with the Offering.

 

  (c) Use of Proceeds. None of the net proceeds of the Offering will be paid by the Company to any participating FINRA member
or its affiliates, except as specifically authorized herein.

 

 

(d) FINRA Affiliation. There is no (i) officer or director of the Company, (ii) beneficial owner of 10% or more of any class of the
Company’s securities or (iii) beneficial owner of the Company’s unregistered equity securities which were acquired during
the 180-day period immediately preceding the filing of the Registration Statement that is an affiliate or associated person of a
FINRA member participating in the Offering (as determined in accordance with the rules and regulations of FINRA).

 

 
(e) Information. All information provided by the Company in its FINRA questionnaire to counsel to the Underwriters

specifically for use by them in connection with its Public Offering System filings (and related disclosure) with FINRA is
true, correct and complete in all material respects.

(b) Any certificate from any officer of the Company and delivered to the Representative or to the Underwriters’ counsel shall be
deemed a representation and warranty by the Company to the Underwriters as to the matters covered thereby.
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3. Representations and Warranties of the Company Regarding the Company.

(a) The Company represents and warrants to, and agrees with, the Underwriters, as of the date hereof and as of the Closing Date or any
applicable Option Closing Date, as follows:

(i) Good Standing. The Company has been duly incorporated and is validly existing as a corporation in good standing under the law
of the State of Delaware, with the corporate power and authority to acquire, own, lease and operate its properties, and to lease the same to others, and to
conduct its business as described in the Registration Statement and the Prospectus, to execute and deliver this Agreement and to issue and sell the
Securities as contemplated herein and therein; and the Company is in compliance in all respects with the laws, orders, rules, regulations and directives
issued or administered by such jurisdictions, except where the failure to be in compliance would not, individually or in the aggregate, have a Material
Adverse Effect (as defined below).

(ii) Foreign Qualification of the Company. The Company is duly qualified to do business as a foreign corporation and is in good
standing in each jurisdiction where the ownership or leasing of its properties or the conduct of its business requires such qualification, except where the
failure to be so qualified and in good standing would not, individually or in the aggregate, either (i) have or reasonably be expected to have a material
adverse effect on the business, operations, properties, financial condition, results of operations or prospects of the Company and its Subsidiaries (as
defined below), taken as a whole, or (ii) prevent, materially interfere with or materially delay consummation of the transactions contemplated hereby
(the effects described in the foregoing clauses (i) and (ii) being herein referred to as a “Material Adverse Effect”).

(iii) Subsidiaries. Each subsidiary of the Company (each a “Subsidiary” and collectively, the “Subsidiaries”) that is a significant
subsidiary, as defined in Rule 1-02(w) of Regulation S-X of the Exchange Act (each a “Significant Subsidiary” and collectively, the “Significant
Subsidiaries”), has been duly incorporated or organized and is validly existing as a corporation, limited liability company or limited partnership, as the
case may be, in good standing under the law of the jurisdiction of its incorporation or organization, has corporate power and authority to own, lease and
operate its properties and conduct its business as described in the Prospectus and is duly qualified as a foreign corporation, limited liability company or
limited partnership, as the case may be, to transact business and is in good standing in each jurisdiction in which such qualification is required, whether
by reason of the ownership or leasing of property or the conduct of business, except where the failure to so qualify would not have a Material Adverse
Effect. All of the issued and outstanding capital stock of, or other ownership interests in, each such Significant Subsidiary has been duly authorized and
validly issued, is fully paid and non-assessable and, except for directors’ qualifying shares, is owned by the Company, directly or through subsidiaries,
free and clear of any security interest, mortgage, pledge, lien, encumbrance, claim or equity; and attached hereto as Schedule V is an accurate and
complete list of the Significant Subsidiaries. At the date of filing with the Commission, the Company did not have any Significant Subsidiary not listed
on Exhibit 21.1 to the Company’s most recent Annual Report on Form 10-K which was required to be so listed.

(iv) [Reserved].

(v) Validity and Binding Effect of Agreements. The Company has the power and authority to enter into this Agreement and the
Lock-Up Agreements and execute and to issue and sell the Securities as contemplated by this Agreement. The execution, delivery and performance of
this Agreement, the Pre-Funded Warrants and the Warrants and each Lock-Up Agreement have been duly and validly authorized by the Company, and,
when executed and delivered, will constitute the legal, valid and binding obligations of the Company, enforceable against the Company in accordance
with their respective terms; provided, however, that the enforceability thereof may be limited by bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium, and similar laws relating to or affecting creditors’ rights generally and by general principles of equity (regardless of whether
such enforceability is considered a proceeding in equity or at law).

(vi) Agreements. There are no contracts, agreements, instruments or other documents that are required to be described in the
Registration Statement, the Time of Sale Disclosure Package or the Prospectus or any documents incorporated therein by reference or to be filed as
exhibits thereto which have not been so described in all material respects and filed as required by Item 601(b) of Regulation S-K under the Securities
Act. The copies of all contracts, agreements, instruments and other documents (including governmental licenses, authorizations, permits, consents and
approvals and all amendments or waivers relating to any of the foregoing) that have been furnished to the Underwriters or their counsel are complete
and genuine and include all material collateral and supplemental agreements thereto. All contracts and agreements between the Company and third
parties expressly referenced in the Registration Statement, the Time of Sale Disclosure Package or the Prospectus are legal, valid and binding
obligations of the Company, enforceable against the Company in accordance with their respective terms, except as enforceability may be limited by
bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium and other similar laws relating to or affecting creditors’ rights generally and
by general principles of equity.
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(vii) Absence of Defaults and Conflicts. Neither the Company nor any Subsidiary is (i) in breach or violation of its certificate or
articles of incorporation, charter, bylaws, limited liability company agreement, certificate or agreement of limited or general partnership, memorandum
and articles of association, or other similar organizational documents, as the case may be, of such entity, (ii) in breach of or in default (or, with the giving
of notice or lapse of time or both, would be in default) (“Default”) under any indenture, mortgage, loan or credit agreement, deed of trust, note, contract,
franchise, lease or other agreement, obligation, condition, covenant or instrument to which the Company or any Subsidiary is a party or by which it or
any of them may be bound or to which any of the property or assets of the Company or any Subsidiary is subject (each, an “Existing Instrument”), or
(iii) in violation of any statute, law, rule, regulation, judgment, order or decree of any court, regulatory body, administrative agency, governmental body,
arbitrator or other authority having jurisdiction over the Company or any Subsidiary or any of their properties, as applicable, except, with respect to
clauses (ii) and (iii) only, for such breaches, violations or Defaults that would not, individually or in the aggregate, have a Material Adverse Effect, or
with respect to clause (iii), except for such violations of the continued listing requirements of Nasdaq or of the timely reporting requirements under the
Exchange Act that have been described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus or any documents
incorporated therein by reference. The Company’s execution, delivery and performance of this Agreement and consummation of the transactions
contemplated hereby or thereby or by the Registration Statement and the Prospectus (including the issuance and sale of the Securities and the use of the
proceeds from the sale of the Securities as described in the Prospectus under the caption “Use of Proceeds”) (i) have been duly authorized by all
necessary corporate action, and will not result in any breach or violation of the certificate or articles of incorporation, charter, bylaws, limited liability
company agreement, certificate or agreement of limited or general partnership, memorandum and articles of association, or other similar organizational
documents, as the case may be, of the Company or any Subsidiary, (ii) will not conflict with or constitute a breach of, or Default or a Debt Repayment
Triggering Event (as defined below) under, or result in the creation or imposition of any lien, charge, claim or encumbrance upon any property or assets
of the Company or any of its Significant Subsidiaries pursuant to, or require the consent of any other party to, any Existing Instrument, and (iii) will not
result in any violation of any statute, law, rule, regulation, judgment, order or decree applicable to the Company or any Subsidiary of any court,
regulatory body, administrative agency, governmental body, arbitrator or other authority having jurisdiction over the Company or any Subsidiary any of
its or their properties, as applicable, except, with respect to clauses (ii) and (iii) only, for such conflicts, breaches, Defaults, Debt Repayment Triggering
Events or violations that would not, individually or in the aggregate, have a Material Adverse Effect. As used herein, a “Debt Repayment Triggering
Event” means any event or condition which gives, or with the giving of notice or lapse of time or both would give, the holder of any note, debenture or
other evidence of indebtedness (or any person acting on such holder’s behalf), issued by the Company, the right to require the repurchase, redemption or
repayment of all or a portion of such indebtedness by the Company or any of its Significant Subsidiaries.

(viii) Consents. No consents, approvals, orders, authorizations or filings are required on the part of the Company in connection with
the execution, delivery or performance of this Agreement or the issue and sale of the Securities, except (A) the registration under the Securities Act of
the Securities, which has been effected, (B) the necessary filings and approvals from Nasdaq to list the Shares, the Warrant Shares and the Pre-Funded
Warrant Shares, (C) such consents, approvals, authorizations, registrations or qualifications as may be required under state or foreign securities or “Blue
Sky” laws and the rules of FINRA in connection with the purchase of the Shares and/or Pre-Funded Warrants and Warrants and distribution of the
Securities by the several Underwriters, (D) such consents and approvals as have been obtained and are in full force and effect, and (E) such consents,
approvals, orders, authorizations and filings the failure of which to make or obtain is not reasonably likely to result in a Material Adverse Effect.

(ix) SEC Reports. The Company is subject to and in compliance in all material respects with the reporting requirements of
Section 13 or Section 15(d) of the Exchange Act, and, except as otherwise disclosed in a current report on Form 8-K, has timely filed all annual reports
on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, proxy statements and all other reports required to be filed by the Company
under the Exchange Act (together, the “SEC Reports”) during the twelve (12) months preceding the date hereof.
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(x) Capitalization. The Company has an authorized capitalization as set forth in the Registration Statement, the Time of Sale
Disclosure Package and the Prospectus. As of the date specified therein, the Company has an outstanding capitalization as set forth in the Registration
Statement, the Time of Sale Disclosure Package and the Prospectus. All of the issued and outstanding shares of capital stock of the Company are duly
authorized and validly issued, fully paid and nonassessable, have been issued in compliance with all applicable securities laws and conform in all
material respects to the description thereof in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus. All of the issued
shares of capital stock of each Subsidiary have been duly and validly authorized and issued, are fully paid and non-assessable and, except as set forth in
the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, are owned directly or indirectly by the Company, free and clear of
all liens, encumbrances, equities or claims, except to the extent that such liens, encumbrances, equities or claims would not reasonably be expected to
have a Material Adverse Effect. Except for the issuances of options or restricted stock units pursuant to an equity incentive plan, since the respective
dates as of which information is provided in the Registration Statement, the Time of Sale Disclosure Package or the Prospectus, the Company has not
entered into or granted any convertible or exchangeable securities, options, warrants, agreements, contracts or other rights in existence to purchase or
acquire from the Company any shares of the capital stock of the Company. The Shares, the Pre-Funded Warrants and the Warrants when issued and paid
for as provided herein, will be duly authorized and validly issued, fully paid and nonassessable, will be issued in compliance with all applicable
securities laws, and will be free of pre-emptive, registration or similar rights and will conform in all material respects to the description of the capital
stock of the Company contained in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus. The Pre-Funded Warrant Shares
and the Warrant Shares, when issued, paid for and delivered upon due exercise of the Pre-Funded Warrants and the Warrants, as applicable, will be duly
authorized and validly issued, fully paid and nonassessable, will be issued in compliance with all applicable securities laws and will be free of
pre-emptive, registration or similar rights.

(xi) No Registration Rights. Except as set forth in the Registration Statement, the Time of Sale Disclosure Package and the
Prospectus, no holders of any securities of the Company or any options, warrants, rights or other securities exercisable for or convertible or
exchangeable into securities of the Company have the right to require the Company to register any such securities of the Company under the Securities
Act or to include any such securities in the Registration Statement or any other registration statement to be filed by the Company.

(xii) No Pre-emptive Rights. Except as otherwise stated in the Registration Statement, in the Time of Sale Disclosure Package and
in the Prospectus, there are no pre-emptive rights or other rights to subscribe for or to purchase, or any restrictions upon the voting or transfer of, any
shares of Common Stock pursuant to the Company’s certificate of incorporation, by-laws or any agreement or other instrument to which the Company
or any of its subsidiaries is a party or by which the Company or any of its subsidiaries is bound.

(xiii) Taxes. The Company and its Subsidiaries have filed all returns (as hereinafter defined) required to be filed with taxing
authorities prior to the date hereof or has duly obtained extensions of time for the filing thereof. The Company and each of its Subsidiaries has paid all
taxes (as hereinafter defined) shown as due on such returns that were filed and has paid all taxes imposed on or assessed against the Company, except
those that are being contested in good faith or as would not have, individually or in the aggregate, result in a Material Adverse Effect. The provisions for
taxes payable, if any, shown on the financial statements filed with or as part of the Registration Statement are sufficient for all accrued and unpaid taxes,
whether or not disputed, and for all periods to and including the dates of such consolidated financial statements. Except as disclosed in writing to the
Underwriters, (i) no material issues have been raised (and are currently pending) by any taxing authority in connection with any of the returns or taxes
asserted as due from the Company, and (ii) no waivers of statutes of limitation with respect to the returns or collection of taxes have been given by or
requested from the Company. To the Company’s knowledge, there are no tax liens against the assets, properties or business of the Company. The term
“taxes” means all federal, state, local, foreign and other net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits,
license, lease, service, service use, withholding, payroll, employment, excise, severance, stamp, occupation, premium, property, windfall profits,
customs, duties or other taxes, fees, assessments or charges of any kind whatever, together with any interest and any penalties, additions to tax or
additional amounts with respect thereto. The term “returns” means all returns, declarations, reports, statements and other documents required to be filed
in respect to taxes.
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(xiv) Material Change. Since the respective dates as of which information is given in the Registration Statement, the Time of Sale
Disclosure Package or the Prospectus, (A) neither the Company nor any of its subsidiaries has incurred any material liabilities or obligations, direct or
contingent, or entered into any material transactions other than in the ordinary course of business, (B) the Company has not declared or paid any
dividends or made any distribution of any kind with respect to its capital stock; (C) there has not been any change in the capital stock of the Company or
any of its subsidiaries (other than a change in the number of outstanding shares of Common Stock due to the issuance of shares upon the exercise of
outstanding options or warrants, upon the conversion of outstanding shares of preferred stock or other convertible securities or upon the vesting of
outstanding restricted stock units; (D) there has not been any material change in the Company’s long-term or short-term debt, and (E) there has not been
the occurrence of any Material Adverse Effect.

(xv) Ownership Interest. Except as otherwise stated in the Registration Statement, in the Time of Sale Disclosure Package, the
Preliminary Prospectus and the Prospectus, the Company does not own, directly or indirectly, any capital stock or other ownership interest in any
partnership, corporation, business trust, limited liability company, limited liability partnership, joint stock company, trust, unincorporated association,
joint venture or other entity.

(xvi) Absence of Proceedings. Other than as set forth in the Registration Statement, the Time of Sale Disclosure Package, the
Preliminary Prospectus and the Prospectus, there is no pending or, to the knowledge of the Company, threatened action, suit or proceeding to which the
Company or any of its subsidiaries is a party or of which any property or assets of the Company or any of its Subsidiaries is the subject before or by any
court or governmental agency, authority or body, or any arbitrator or mediator, which, if determined adversely to the Company or its subsidiaries, would
individually or in the aggregate, reasonably be likely to result in a Material Adverse Effect. The aggregate of all pending legal or governmental
proceedings to which the Company or any Subsidiary is a party or of which any of their respective properties or assets is the subject which are not
described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, including ordinary routine litigation incidental to the
business of the Company, would not, individually or in the aggregate, result in a Material Adverse Effect.

(xvii) Possession of Licenses and Permits. Each of the Company and its Significant Subsidiaries has all necessary licenses,
authorizations, consents and approvals (including, without limitation, those administered by the United States Food and Drug Administration of the U.S.
Department of Health and Human Services (the “FDA”) or by any foreign, federal, state or local governmental or regulatory authority performing
functions similar to those performed by the FDA) and has made all necessary filings required under any federal, state, local or foreign law, regulation or
rule, and has obtained all necessary licenses, certificates, authorizations, orders, permits, consents and approvals from other persons, in order to acquire
and own, lease or sublease, lease to others and conduct its respective business as described in the Registration Statement, Time of Sale Disclosure
Package or Prospectus, except where the failure to have or obtain such licenses, permits, authorizations, consents and approvals and to make such filings
would not, individually or in the aggregate, have a Material Adverse Effect. Each of such license, permit, authorization, consent or approval is valid and
in full force and effect, except where the invalidity of such license, permit, authorization, consent or approval to be in full force and effect would not
have a Material Adverse Effect. Neither the Company nor any of its Significant Subsidiaries is in violation of, or in default under, or has received notice
of any proceedings relating to revocation or modification of, any such license, permit, authorization, consent or approval (or has any reason to believe
that any such license, permit, authorization, consent or approval will not be renewed in the ordinary course) or any federal, state, local or foreign law,
regulation or rule or any decree, order or judgment applicable to the Company or any of its Significant Subsidiaries, except where such violation,
default, revocation or modification.

(xviii) Clinical Studies. Except as set forth in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus,
there is no legal or governmental proceeding to which the Company or any of its Subsidiaries is a party or of which any property or assets of the
Company or any of its subsidiaries is the subject, including any proceeding before the FDA or comparable federal, state, local or foreign governmental
bodies (it being understood that the interactions between the Company and the FDA and such comparable governmental bodies relating to the testing,
clinical development, manufacture and product approval process for its products shall not be deemed proceedings for purposes of this representation),
which is required to be described in the Registration Statement or the Prospectus or a document incorporated by reference therein and is not described
therein, or which, singularly or in the aggregate, if determined adversely to the Company or its Subsidiaries, would reasonably be expected to have a
Material Adverse Effect; and to the Company’s knowledge, no such proceedings are threatened or contemplated by governmental authorities or
threatened by others. The Company is in compliance with all applicable federal, state, local and foreign laws, regulations, orders and decrees governing
its business as currently conducted, except where noncompliance would not,
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singly or in the aggregate, reasonably be expected to have a Material Adverse Effect. All preclinical and clinical studies conducted by or on behalf of the
Company and submitted to regulatory authorities to support approval for commercialization of the Company’s products have been conducted by the
Company, or to the Company’s knowledge by third parties, in compliance with all applicable federal, state or foreign laws, rules, orders and regulations,
except for such failure or failures to be in compliance as would not reasonably be expected to have, singly or in the aggregate, a Material Adverse Effect.

(xix) Property. Except as set forth in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, the
Company and each of its Subsidiaries have good and marketable title to all of the properties and assets reflected as owned in the financial statements
referred to in Section 2(iv) above (or elsewhere in the Registration Statement and the Prospectus), in each case free and clear of any security interests,
mortgages, liens, encumbrances, equities, claims and other defects, except such as do not materially and adversely affect the value of such property or
assets and do not materially interfere with the use made or proposed to be made of such property by the Company or any Subsidiary. The material real
property, improvements, equipment and personal property held under lease by the Company or any of its Significant Subsidiaries are held under valid
and enforceable leases, with such exceptions as are not material and do not materially interfere with the use made or proposed to be made of such real
property, improvements, equipment or personal property by the Company or such Subsidiary. The Company and each of its Subsidiaries have such
consents, easements, rights-of-way or licenses from any person (“rights-of-way”) as are necessary to enable the Company and each of its Subsidiaries to
conduct its business in the manner described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, and except for such
rights-of-way the lack of which would not have, individually or in the aggregate, a Material Adverse Effect.

(xx) Intellectual Property. Except as set forth in the Registration Statement, the Time of Sale Disclosure Package and the
Prospectus, the Company and its Subsidiaries own or possess the right to use, or has a reasonable basis to believe that it can acquire on reasonable terms
the right to use, all (i) patents, trademarks, service marks, service mark registrations, Internet domain name registrations, copyrights, licenses, trade
secret rights (“Intellectual Property Rights”) and (ii) inventions, software, works of authorships, trademarks, service marks, trade names, databases,
formulae, know how, Internet domain names and other intellectual property (including trade secrets and other unpatented and/or unpatentable
proprietary confidential information, systems, or procedures) (collectively, “Intellectual Property Assets”) necessary to conduct its businesses as
currently conducted and described in the Registration Statement and the Prospectus, and which the failure to own or have such rights would,
individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect. Neither the Company nor any of its Subsidiaries has
received any opinion from its legal counsel concluding that any activities of their respective businesses infringe, misappropriate, or otherwise violate,
valid and enforceable Intellectual Property Rights of any other person, and except as described in the Registration Statement and the Prospectus, have
not received written notice of any challenge, which is to their knowledge still pending, by any other person to the rights of the Company and its
Subsidiaries with respect to any Intellectual Property Rights or Intellectual Property Assets owned or used by the Company and its Subsidiaries, which if
determined adversely against the Company would, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect.
Except as described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, to the knowledge of the Company, the
business of the Company and its subsidiaries as now conducted does not give rise to any infringement of, any misappropriation of, or other violation of,
any valid and enforceable Intellectual Property Rights of any other person. To the knowledge of the Company, all licenses for the use of the Intellectual
Property Rights described in the Registration Statement and the Prospectus are valid, binding upon, and enforceable by or against the parties thereto in
accordance to its terms. The Company and its subsidiaries have complied in all material respects with, and are not in breach nor have received any
written notice of any asserted or threatened claim of breach of any Intellectual Property license, and the Company has no knowledge of any breach by
any other person to any Intellectual Property license. Except as described in the Registration Statement, no claim has been made against the Company
nor its Subsidiaries alleging the infringement by the Company or its Subsidiaries of any patent, trademark, service mark, trade name, copyright, trade
secret, license in or other intellectual property right or franchise right of any person, except as would not, individually or in the aggregate, reasonably be
expected to result in a Material Adverse Effect. The Company and its Subsidiaries have taken reasonable steps to protect, maintain and safeguard its
Intellectual Property Rights, including the execution of appropriate nondisclosure and confidentiality agreements. The consummation of the transactions
contemplated herein will not result in the loss or impairment of or payment of any additional amounts with respect to, nor require any further consent of
any other person in respect of, the right of the Company and its Subsidiaries to own, use, or hold for use any of the Intellectual Property Rights as
owned, used or held for use in the conduct of the business as currently conducted. The Company and its Subsidiaries have taken reasonable actions to
obtain ownership of works of authorship and inventions made by its employees, consultants and contractors during the time they were employed by or
under contract with the Company and its Subsidiaries and which relate to the business of the Company, or licenses to use such works of authorship or
inventions.
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(xxi) Labor Disputes. No labor disturbance by or dispute with employees of the Company or any of its Subsidiaries exists or, to the
knowledge of the Company, is threatened which would reasonably be expected to result in a Material Adverse Effect. None of the employees of the
Company or any of its Subsidiaries is represented by a union and, to the knowledge of the Company, no union organizing activities are taking place.
Neither the Company nor any of its Subsidiaries has violated any federal, state or local law or foreign law relating to the discrimination in hiring,
promotion or pay of employees, nor any applicable wage or hour laws, or the rules and regulations thereunder, or analogous foreign laws and
regulations, which might, individually or in the aggregate, result in a Material Adverse Effect.

(xxii) ERISA Compliance. (i) The Company and its Significant Subsidiaries and any “employee benefit plan” (as defined in
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended, and the regulations and published interpretations thereunder
(collectively, “ERISA”)) established or maintained by the Company, its Significant Subsidiaries or their ERISA Affiliates (as defined below) are in
compliance in all material respects with ERISA and the Internal Revenue Code of 1986, as amended (the “Code”); (ii) no “reportable event” (as defined
under ERISA), other than an event for which the reporting requirement has been waived under regulations issued by the Pension Benefit Guaranty
Corporation, has occurred with respect to any pension plan subject to Title IV of ERISA that is established or maintained by the Company, its
Significant Subsidiaries or any of their ERISA Affiliates (“Pension Plan”); (iii) no Pension Plan’s benefit liabilities under Section 4001(a)(16) of ERISA
exceed the current value of that Pension Plan’s assets, all as determined as of the most recent valuation date for the Pension Plan in accordance with the
assumptions used for funding the Pension Plan pursuant to Section 412 of ERISA; (iv) none of the Company, its Significant Subsidiaries or any of their
ERISA Affiliates has incurred or reasonably expects to incur any liability under (A) Title IV of ERISA with respect to termination of, or withdrawal
from, any “employee benefit plan,” (B) Sections 4971 or 4975 of the Code, (C) Section 412 of the Code as a result of a failure to satisfy the minimum
funding standard, or (D) Section 4980B of the Code with respect to the excise tax imposed thereunder; and (v) each “employee benefit plan” established
or maintained by the Company, its Significant Subsidiaries or any of their ERISA Affiliates that is intended to be qualified under Section 401(a) of the
Code has received a favorable determination letter from the Internal Revenue Service and nothing has occurred, whether by action or failure to act,
which is reasonably likely to cause disqualification of any such employee benefit plan under Section 401(a) of the Code, except in the case of each of
clauses (i) through (v), which would not have a Material Adverse Effect. “ERISA Affiliate” means, with respect to the Company or a Significant
Subsidiary, any member of any group of organizations described in Section 414(b), (c), (m) or (o) of the Code, of which the Company or such
Significant Subsidiary is a member.

(xxiii) Environmental Matters. Except as otherwise disclosed in the Registration Statement, the Time of Sale Disclosure Package
and Prospectus, neither the Company nor any of its Subsidiaries has been in material violation of, in connection with the ownership, use, maintenance or
operation of its properties and assets, any applicable federal, state, municipal, local or foreign laws, rules, regulations, decisions, orders, policies,
permits, licenses, certificates or approvals having force of law, domestic or foreign, relating to environmental, health, or safety matters or hazardous or
toxic substances or wastes, pollutants or contaminants (collectively, “Environmental Laws”). Without limiting the generality of the foregoing and except
as otherwise described in the Registration Statement and Prospectus: (i) the Company and each of its Subsidiaries has occupied its properties and has
received, handled, used, stored, treated, shipped and disposed of all pollutants, contaminants, hazardous or toxic materials, controlled or dangerous
substances or wastes in compliance with all applicable Environmental Laws to conduct their respective businesses; (ii) neither the Company nor any of
its Subsidiaries is aware of any unlawful spills, releases, discharges or disposal of any pollutants, contaminants, hazardous or toxic materials, controlled
or dangerous substances or wastes that have occurred or are presently occurring on or from its properties as a result of any construction on or operation
and use of its properties, (iii) there are no orders, rulings or directives issued against the Company or any of its Subsidiaries, and there are no orders,
rulings or directives pending or, to the knowledge of the Company, threatened against the Company or any of its Subsidiaries under or pursuant to any
Environmental Laws requiring any work, repairs, construction or capital expenditures with respect to any properties or assets of the Company or any of
its Subsidiaries; and (iv) no notice with respect to any of the matters referred to in this Section 3(xxiii), including any alleged violations by the Company
or any of the Subsidiaries with respect thereto has been received by the Company or any of its Subsidiaries, and no writ, injunction, order or judgment is
outstanding, and no legal proceeding under or pursuant to any Environmental Laws or relating to the ownership, use, maintenance or operation of the
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properties and assets of the Company or any of its Subsidiaries is in progress, pending or threatened, which could reasonably be expected to have a
Material Adverse Effect, and to the knowledge of the Company, there are no grounds or conditions which exist, on or under any property now or
previously owned, operated or leased by the Company or any of its Subsidiaries, on which any such legal proceeding might be commenced with any
reasonable likelihood of success or with the passage of time, or the giving of notice or both, would give rise thereto.

(xxiv) SOX Compliance. There is and has been no failure on the part of the Company or any of the Company’s directors or officers,
in their capacities as such, to comply in all material respects with any applicable provision of the Sarbanes-Oxley Act of 2002 and the rules and
regulations promulgated in connection therewith (the “Sarbanes-Oxley Act”), including Section 402 related to loans and Sections 302 and 906 related to
certifications.

(xxv) Accounting Controls and Disclosure Controls. The Company and each of its Subsidiaries maintain a system of internal
accounting controls sufficient to provide reasonable assurances that (i) transactions are executed in accordance with management’s general or specific
authorization; (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with GAAP and to maintain
accountability for assets; (iii) receipts and expenditures are being made only in accordance with management’s general or specific authorization;
(iv) access to assets is permitted only in accordance with management’s general or specific authorization; and (v) the recorded accountability for assets
is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. Except as described in the
Registration Statement and the Prospectus, since the end of the Company’s most recent audited fiscal year, there has been (A) no material weakness in
the Company’s internal control over financial reporting (whether or not remediated) and (B) no change in the Company’s internal control over financial
reporting that has materially affected, or is reasonably likely to materially affect, the Company’s internal control over financial reporting. The Company
and its Subsidiaries, considered as one enterprise, have established and currently maintain disclosure controls and procedures that comply with Rule
13a-15 under the Exchange Act, and the Company has determined that such disclosure controls and procedures are effective in compliance with Rule
13a-15 under the Exchange Act.

(xxvi) Money Laundering Laws. The operations of the Company and its Subsidiaries are and have been conducted at all times in
compliance with applicable financial recordkeeping and reporting requirements of the Currency and Foreign Transactions Reporting Act of 1970, as
amended, the money laundering statutes of all jurisdictions, the rules and regulations thereunder and any related or similar rules, regulations or
guidelines, issued, administered or enforced by any governmental agency (collectively, the “Money Laundering Laws”) and no action, suit or proceeding
by or before any court or governmental agency, authority or body or any arbitrator involving the Company or any of its Subsidiaries with respect to the
Money Laundering Laws is pending or, to the knowledge of the Company, threatened.

(xxvii) Foreign Corrupt Practices Act. None of the Company, any Subsidiary or, to the knowledge of the Company, any director,
officer, agent, employee, affiliate or other person acting on behalf of the Company or any of its Subsidiaries, is aware of or has taken any action, directly
or indirectly, that would result in a violation by such persons of the Foreign Corrupt Practices Act of 1977, as amended, and the rules and regulations
thereunder (collectively, the “FCPA”), including, without limitation, making use of the mails or any means or instrumentality of interstate commerce
corruptly in furtherance of an offer, payment, promise to pay or authorization of the payment of any money, or other property, gift, promise to give, or
authorization of the giving of anything of value to any “foreign official” (as such term is defined in the FCPA) or any foreign political party or official
thereof or any candidate for foreign political office, in contravention of the FCPA. The Company and the Subsidiaries have conducted their respective
businesses in compliance with the FCPA and have instituted and maintain policies and procedures designed to ensure, and which are reasonably
expected to continue to ensure, continued compliance therewith.

(xxviii) OFAC. None of the Company, any Subsidiary or, to the knowledge of the Company, any director, officer, agent, employee,
affiliate or person acting on behalf of the Company or any of its Subsidiaries is currently subject to any U.S. sanctions administered by the Office of
Foreign Assets Control of the U.S. Treasury Department (“OFAC”); and the Company will not directly or indirectly use the proceeds of the offering, or
lend, contribute or otherwise make available such proceeds to any subsidiary, joint venture partner or other person or entity, for the purpose of financing
the activities of any person currently subject to any U.S. sanctions administered by OFAC.
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(xxix) Cybersecurity. With such exceptions as would not, individually or in the aggregate, have a Material Adverse Effect:
(A) there has been no security breach or incident, unauthorized access or disclosure, or other compromise of or relating to the Company’s or any of its
subsidiaries’ information technology and computer systems, networks, hardware, software, data and databases (including the data and information of
their respective tenants, customers, employees, suppliers, vendors and any third party data maintained, processed or stored by the Company or any of its
subsidiaries, and any such data processed or stored by third parties on behalf of the Company or any of its subsidiaries), equipment or technology
(collectively, “IT Systems and Data”); (B) neither the Company nor any of its subsidiaries has been notified of, and have no knowledge of any event or
condition that would result in, any security breach or incident, unauthorized access or disclosure or other compromise to their IT Systems and Data; and
(C) the Company and its subsidiaries have implemented reasonably appropriate controls, policies, procedures and technological safeguards to maintain
and protect the integrity, continuous operation, redundancy and security of their IT Systems and Data reasonably consistent with industry standards and
practices, or as required by applicable regulatory standards. The Company and its subsidiaries are presently in compliance with all applicable laws and
statutes and all judgments, orders, rules and regulations of any court or arbitrator or governmental or regulatory authority, internal policies and
contractual obligations relating to the privacy and security of IT Systems and Data and to the protection of such IT Systems and Data from unauthorized
use, access, misappropriation or modification, except to the extent such compliance failure would not, individually or in the aggregate, have a Material
Adverse Effect.

(xxx) Director Independence. Each of the independent directors (or independent director nominees, once appointed, if applicable)
named in the Registration Statement and Prospectus satisfies the independence standards established by the Exchange and, with respect to members of
the Company’s audit committee, the enhanced independence standards contained in Rule 10A-3(b)(1) promulgated by the Commission under the
Exchange Act.

(xxxi) Related Party Transactions. No relationship, direct or indirect, exists between or among the Company or any of its
Subsidiaries on the one hand, and the directors, officers, trustees, managers, stockholders, partners, customers or suppliers of the Company or any of the
Subsidiaries on the other hand, which would be required by the Securities Act to be disclosed in the Registration Statement and the Prospectus, which is
not so disclosed.

(xxxii) Insurance. The Company and its Subsidiaries carry or are entitled to the benefits of insurance in such amounts and covering
such risks as the Company reasonably deems adequate, and all such insurance is in full force and effect. The Company has no reason to believe that it or
any Subsidiary will not be able (i) to renew its existing insurance coverage as and when such policies expire or (ii) to obtain comparable coverage from
similar institutions as may be necessary or appropriate to conduct its business as now conducted and at a cost that would not result in a Material Adverse
Effect. Neither the Company nor any Subsidiary has been denied any material insurance coverage which it has sought or for which it has applied.

(xxxiii) Transactions Affecting Disclosure to FINRA. The Company is not required to register as a “broker” or “dealer” in
accordance with the provisions of the Exchange Act and does not, directly or indirectly through one or more intermediaries, control or have any other
association with (within the meaning of Article I of the By-laws of FINRA) any member firm of FINRA. No relationship, direct or indirect, exists
between or among the Company, on the one hand, and the directors, officers or stockholders of the Company, on the other hand, which is required by the
rules of FINRA to be described in the Registration Statement, and the Prospectus, which is not so described.

(xxxiv) No Financial Advisor. Other than the Underwriters, no person has the right to act as an underwriter or as a financial advisor
to the Company in connection with the transactions contemplated hereby.

(xxxv) Investment Company Act. The Company is not, and, after giving effect to the offering and sale of the Securities and the
application of the net proceeds thereof, including the proceeds received upon exercise of the Pre-Funded Warrants and the Warrants, will not be required
to register as an “investment company,” as such term is defined in the Investment Company Act of 1940, as amended.

(xxxvi) Public Filings. The Registration Statement (and any further documents to be filed with the Commission in connection with
the Offering) contains all exhibits and schedules as required by the Securities Act. Each of the Registration Statement and any post-effective amendment
thereto, if any, at the time
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it became effective, complied in all material respects with the Securities Act and the applicable rules and regulations under the Securities Act and did not
and, as amended or supplemented, if applicable, will not, contain any untrue statement of a material fact or omit to state a material fact required to be
stated therein or necessary to make the statements therein not misleading. The Prospectus complies in all material respects with the Securities Act and
the applicable rules and regulations. The Prospectus, as amended or supplemented, did not and will not contain as of the date thereof any untrue
statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading. The SEC Reports, when they respectively were filed with the Commission, conformed in all material respects to the
requirements of the Securities Act and the Exchange Act, as applicable, and the applicable rules and regulations, and none of such documents, when they
respectively were filed with the Commission, contained any untrue statement of a material fact or omitted to state a material fact necessary to make the
statements therein (with respect to the SEC Reports incorporated by reference in the Prospectus), in light of the circumstances under which they were
made not misleading; and any further documents so filed and incorporated by reference in the Prospectus when such documents are filed with the
Commission, will conform in all material respects to the requirements of the Exchange Act and the applicable rules and regulations, as applicable, and
will not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in light of the
circumstances under which they were made not misleading. No post-effective amendment to the Registration Statement reflecting any facts or events
arising after the date thereof which represent, individually or in the aggregate, a fundamental change in the information set forth therein is required to be
filed with the Commission. There are no documents required to be filed with the Commission in connection with the transaction contemplated hereby
that (A) have not been filed as required pursuant to the Securities Act or (B) will not be filed within the requisite time period. There are no contracts or
other documents required to be described in the Prospectus, or to be filed as exhibits or schedules to the Registration Statement, which have not been
described or filed as required.

(xxxvii) No Off-Balance Sheet Arrangements. Except as set forth in the Registration Statement, the Time of Sale Disclosure
Package and the Prospectus, there are no material off-balance sheet arrangements (as defined in Item 303 of Regulation S-K) that have or are reasonably
likely to have a material current or future effect on the Company’s financial condition, revenues or expenses, changes in financial condition, results of
operations, liquidity, capital expenditures or capital resources.

(xxxviii) Certain Statements. The statements set forth in the Registration Statement, the Time of Sale Disclosure Package and the
Prospectus under the caption “Description of Capital Stock,” insofar as they purport to constitute a summary of (A) the terms of the Company’s
outstanding securities, (B) the terms of the Securities, and (C) the terms of the documents referred to therein, are accurate and fair in all material
respects.

(xxxix) Margin Securities. The Company owns no “margin securities” as that term is defined in Regulation U of the Board of
Governors of the Federal Reserve System (the “Federal Reserve Board”), and none of the proceeds of Offering will be used, directly or indirectly, for
the purpose of purchasing or carrying any margin security, for the purpose of reducing or retiring any indebtedness which was originally incurred to
purchase or carry any margin security or for any other purpose which might cause any of the Public Shares to be considered a “purpose credit” within
the meanings of Regulation T, U or X of the Federal Reserve Board.

(xxxx) Confidentiality and Non-Competition. To the Company’s knowledge, no director, officer, key employee or consultant of
the Company is subject to any confidentiality, non-disclosure, non-competition agreement or non-solicitation agreement with any employer or prior
employer that could materially affect his ability to be and act in his respective capacity of the Company or be expected to result in a Material Adverse
Change. Each officer, key employee or consultant of the Company has entered into a confidentiality agreement in favor of the Company relating to the
protection of the proprietary information and confidential information of the Company.

(xxxxi) Corporate Records. The minute books of the Company have been made available to the Underwriters and counsel for the
Underwriters, and such books (i) contain minutes of all material meetings and actions of the board of directors (including each board committee) and
stockholders of the Company, and (ii) reflect all material transactions referred to in such minutes.
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4. Purchase, Sale and Delivery of Securities.

(a) On the basis of the representations, warranties and agreements herein contained, but subject to the terms and conditions herein set forth,
(i) the Company agrees to issue and sell the Firm Shares and/or Pre-Funded Warrants and Firm Warrants to the Underwriters, and the Underwriters,
severally and not jointly, agree to purchase the Firm Shares and/or Pre-Funded Warrants and the Firm Warrants as set forth opposite the name of such
Underwriter on Schedule I hereto and (ii) in the event and to the extent the Underwriters shall exercise the option to purchase the Option Shares and
Option Warrants as provided below, the Company agrees to issue and sell to each of the Underwriters, and each of the Underwriters agrees, severally
and not jointly, to purchase from the Company, at the purchase price described in this Section 4(a), that portion of the number of Option Shares and
Option Warrants as to which such option shall have been exercised (to be adjusted as to eliminate fractional shares) determined by multiplying such
number of Option Shares and Option Warrants by a fraction, the numerator of which is the maximum number of Option Shares or Option Warrants
which such Underwriter is entitled to purchase as set forth opposite the name of such Underwriter in Schedule I hereto and the denominator of which is
the maximum number of Option Shares and Option Warrants, as applicable, that all of the Underwriters are entitled to purchase hereunder. The purchase
price for one share of Common Stock and one Warrant shall be $[•] (the “Share Purchase Price”); the purchase price for one Pre-Funded Warrant and
one Warrant shall be $[•] (the “Pre-Funded Warrant Purchase Price”).

As referenced in Section 4(a)(ii) above, the Company hereby grants to the several Underwriters the option to purchase from the Company the
Option Shares and the Option Warrants. This option may be exercised by the Representative on behalf of the Underwriters at any time and from time to
time on or before that date that is forty-five (45) days following the Closing Date, by written notice to the Company. Such notice shall set forth the
aggregate number of Option Shares and Option Warrants as to which the option is being exercised, and the date and time when the Option Shares and
Option Warrants are to be delivered (such date and time being herein referred to as an “Option Closing Date”); provided, however, that no Option
Closing Date shall be earlier than the Closing Date nor later than one business day after the date on which the option shall have been exercised unless
the Company and the Underwriters otherwise agree.

Payment of the purchase price and delivery for the Option Shares and Option Warrants shall be made at the Option Closing Date in the same
manner and at the same office as the payment for the Firm Shares and/or Pre-Funded Warrants and Firm Warrants as set forth in Section 4(c) below.

(b) Prior to the Closing Date, the Representative shall provide the Company with a list of investors to which the Underwriters allocated
Pre-Funded Warrants and Warrants, as applicable (the “Investor List”). The Investor List shall specify the name, address and number of Pre-Funded
Warrants and Warrants to be sold to each such investor. Prior to the Closing Date, the Company shall provide a draft of the Pre-Funded Warrants and
Warrants, as applicable, to the Underwriters for review. On the Closing Date, the Company shall deliver the Pre-Funded Warrants and Warrants, as
applicable, by mailing such instruments to each investor in accordance with the Investor List through a U.S. nationally recognized overnight courier
service. If the Company, upon the instruction of the Representative, registers any Pre-Funded Warrant or Warrant in the name of any person or entity to
which any Underwriter intends to sell such Pre-Funded Warrant or Warrant, then such Underwriter shall have the right to thereafter, but prior to the
Closing Date, request the re-registration of such Pre-Funded Warrant or Warrant (and the Company shall be required to re-register such Pre-Funded
Warrant or Warrant) in the name of any other person or entity (it being understood that such re-registration is intended to permit an Underwriter to resell
such Pre-Funded Warrant or Warrant in the event that the person or entity to which such Underwriter originally intended to sell such Pre-Funded Warrant
or Warrant shall fail to pay the purchase price of such Pre-Funded Warrant or Warrant).

(c) The Shares and/or Pre-Funded Warrants and Warrants will be delivered by the Company to the Underwriters (or as otherwise provided
for in Section 4(b) above) against payment of the Share Purchase Price and the Pre-Funded Warrant Purchase Price, as applicable, by wire transfer of
same day funds payable to the order of the Company at the offices of Lowenstein Sandler LLP at 1251 Avenue of the Americas, New York, NY 10022,
or such other location as may be mutually acceptable, at [•] Eastern Time, on the second (or if the Shares and/or Pre-Funded Warrants and Warrants are
priced, as contemplated by Rule 15c6-1(c) under the Exchange Act, after 4:30 p.m. Eastern time, the third) full business day following the date hereof,
or at such other time and date as the Representative and the Company determine pursuant to Rule 15c6-1(a) under the Exchange Act. The time and date
of delivery of the Shares and/or Pre-Funded Warrants and Warrants is referred to herein as the “Closing Date.” Delivery of the Shares shall be made
through the facilities of the Depository Trust Company designated by the Representative. Delivery of the Pre-Funded Warrants and Warrants shall be
made by physical delivery to be received or directed by the Underwriters (or by an applicable investor purchasing Pre-Funded Warrants and Warrants)
no later than one (1) business day following the Closing Date. In the event that an investor purchasing Pre-Funded Warrants or Warrants delivers an
Exercise Notice (as defined in the Pre-Funded Warrants and Warrants) prior to the Closing Date, to exercise any Pre-Funded Warrants or Warrants
between the date hereof and the Closing Date, the Company shall deliver the Pre-Funded Warrant Shares or Warrant Shares, as applicable, with respect
to any exercise to such investor on the Closing Date as specified in such Exercise Notice.

5. Covenants.

(a) The Company covenants and agrees with the Representative as follows:

(i) The Company shall prepare the Prospectus in a form approved by the Underwriters and file such Prospectus pursuant to Rule
424(b) under the Securities Act not later than the Commission’s close of business on the second (2nd) business day following the execution and delivery
of this Agreement, or, if applicable, such earlier time as may be required by the Rules and Regulations of the Commission.

(ii) During the period beginning on the date hereof and ending on the earlier of (A) such date as determined by the Representative
that the Prospectus is no longer required by law to be delivered in connection with sales by an underwriter or dealer or (B) the completion of the
distribution of the Securities by the Underwriters (the “Prospectus Delivery Period”), prior to amending or supplementing the Registration Statement,
including any Rule 462(b) Registration Statement, the Time of Sale Disclosure Package or the Prospectus, the Company shall furnish to the
Representative for review and comment a copy of each such proposed amendment or supplement, and the Company shall not file any such proposed
amendment or supplement to which the Representative reasonably objects.
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(iii) From the date of this Agreement until the end of the Prospectus Delivery Period, the Company shall promptly advise the
Representative in writing (A) of the receipt of any comments of, or requests for additional or supplemental information from, the Commission, (B) of
the time and date of any filing of any post-effective amendment to the Registration Statement or any amendment or supplement to the Time of Sale
Disclosure Package, the Prospectus or any Issuer Free Writing Prospectus, (C) of the time and date that any post-effective amendment to the
Registration Statement becomes effective and (D) of the issuance by the Commission of any stop order suspending the effectiveness of the Registration
Statement or of any order preventing or suspending its use or the use of the Time of Sale Disclosure Package, the Prospectus or any Issuer Free Writing
Prospectus, or of any proceedings to remove, suspend or terminate from listing or quotation the Common Stock from any securities exchange upon
which it is listed for trading or included or designated for quotation, or of the threatening or initiation of any proceedings for any of such purposes. If the
Commission shall enter any such stop order at any time during the Prospectus Delivery Period, the Company will use its reasonable efforts to obtain the
lifting of such order at the earliest possible moment. Additionally, the Company agrees during the Prospectus Delivery Period that it shall comply with
the provisions of Rules 424(b), 430A and 430B, as applicable, under the Securities Act and will use its reasonable efforts to confirm that any filings
made by the Company under Rule 424(b) or Rule 433 were received in a timely manner by the Commission (without reliance on Rule 424(b)(8) or
164(b) of the Securities Act).

(iv) (A) During the Prospectus Delivery Period, the Company will comply with all requirements imposed upon it by the Securities
Act, as now and hereafter amended, and by the Rules and Regulations, as from time to time in force, and by the Exchange Act, as now and hereafter
amended, so far as necessary to permit the continuance of sales of or dealings in the Securities as contemplated by the provisions hereof, the Time of
Sale Disclosure Package, the Registration Statement and the Prospectus. If during the Prospectus Delivery Period any event occurs as the result of which
would cause the Prospectus (or if the Prospectus is not yet available to prospective purchasers, the Time of Sale Disclosure Package) to include an
untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in the light of the circumstances under which
such statement was made, not misleading, or if during such period it is necessary or appropriate in the opinion of the Company or its counsel or the
Underwriters or their counsel to amend the Registration Statement or supplement the Prospectus (or if the Prospectus is not yet available to prospective
purchasers, the Time of Sale Disclosure Package) to comply with the Securities Act or to file under the Exchange Act any document that would be
deemed to be incorporated by reference in the Prospectus in order to comply with the Securities Act or the Exchange Act, the Company will promptly
notify the Underwriters, allow the Underwriters the opportunity to provide reasonable comments on such amendment, Prospectus or document, and will
amend the Registration Statement or supplement the Prospectus (or if the Prospectus is not yet available to prospective purchasers, the Time of Sale
Disclosure Package) or file such document (at the expense of the Company) so as to correct such statement or omission or effect such compliance.

(B) During the Prospectus Delivery Period, if at any time following the issuance of an Issuer Free Writing Prospectus there occurred
or occurs an event or development the result of which is that such Issuer Free Writing Prospectus conflicted or would conflict with the information
contained in the Registration Statement or any Prospectus or included or would include, when taken together with the Time of Sale Disclosure Package,
an untrue statement of a material fact or omitted or would omit to state a material fact necessary in order to make the statements therein, in the light of
the circumstances prevailing at that subsequent time, not misleading, the Company has promptly notified or promptly will notify the Underwriters and
has promptly amended or will promptly amend or supplement, at its own expense, such Issuer Free Writing Prospectus to eliminate or correct such
conflict, untrue statement or omission.

(v) The Company shall take or cause to be taken all necessary action to qualify the Securities for sale under the securities laws of
such jurisdictions as the Underwriters reasonably designate and to continue such qualifications in effect so long as required for the distribution of the
Securities, except that the Company shall not be required in connection therewith to qualify as a foreign corporation or as a dealer in securities in any
jurisdiction in which it is not so qualified, to execute a general consent to service of process in any state or to subject itself to taxation in respect of doing
business in any jurisdiction in which it is not otherwise subject.

(vi) The Company shall deliver to the Underwriters and counsel for the Underwriters copies, without charge, of the Registration
Statement, the Prospectus, any Issuer Free Writing Prospectus, and all amendments and supplements to such documents, and signed copies of all
consents and certificates of experts, in each case as soon as available and in such quantities as the Underwriters may from time to time reasonably
request.
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(vii) The Company will make generally available to its security holders as soon as practicable, but in any event not later than 15
months after the end of the Company’s current fiscal quarter, an earnings statement (which need not be audited) covering a 12-month period that shall
satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 of the Rules and Regulations.

(viii) The Company shall use commercially reasonable efforts to maintain the listing of the shares of Common Stock on Nasdaq or a
comparable exchange for at least two (2) years from the date of this Agreement unless the Company is acquired, merged out of existence or goes private
under Exchange Act Rule 13e-3 during such time.

(ix) For a period of two (2) years from the Closing Date, the Company shall use its commercially reasonable efforts to maintain the
registration of the Shares and, when issued, the Pre-Funded Warrant Shares and Warrant Shares under the Exchange Act unless the Company is acquired,
merged out of existence or goes private under Exchange Act Rule 13e-3 during such time.

(x) For so long as any Pre-Funded Warrants or Warrants remain outstanding, the Company shall continue to reserve and keep
available at all times, free of pre-emptive rights, a sufficient number of authorized shares of Common Stock for the purpose of enabling the Company to
effect the issuance of the Pre-Funded Warrant Shares and Warrant Shares, as applicable.

(xi) The Company, whether or not the transactions contemplated hereunder are consummated or this Agreement is terminated, will
pay or cause to be paid (A) all expenses incurred in connection with the delivery to the Underwriters of the Securities (including transfer taxes allocated
to the respective transferees, all fees and expenses of the registrar and transfer agent of the Securities (if other than the Company) and the cost of
preparing and printing warrant certificates), (B) all expenses and fees (including, without limitation, fees and expenses of the Company’s counsel) in
connection with the preparation, printing, filing, delivery, and shipping of the Registration Statement (including the financial statements therein and all
amendments, schedules, and exhibits thereto), the Securities, the Time of Sale Disclosure Package, any Prospectus, any Issuer Free Writing Prospectus
and any amendment thereof or supplement thereto, (C) all reasonable filing fees and reasonable fees and disbursements of the Representative’s counsel
incurred in connection with the qualification of the Securities for offering and sale by the Underwriters or by dealers under the securities or blue sky
laws of the states and other jurisdictions that the Underwriters shall designate, subject to the aggregate limit set forth below, (D) the fees and expenses of
any transfer agent or registrar (E) the reasonable filing fees incident to any required review and approval by FINRA, of the terms of the sale of the
Securities, (F) all fees and expenses relating to the listing of the Securities on Nasdaq, (G) the fees and expenses of the Company’s accountants, (H) the
costs and expenses of the Company relating to investor presentations on any “road show” undertaken in connection with the marketing of the Securities,
including, without limitation, expenses associated with the production of road show slides and graphics, fees and expenses of any consultants (not
including the Underwriters and their representatives) engaged in connection with the road show presentations, and travel and lodging expenses of the
representatives and officers of the Company and any such consultants (not including the Underwriters and their representatives), and (I) all other costs
and expenses incident to the performance of its obligations hereunder that are not otherwise specifically provided for herein. The Company will
reimburse the Representative for its reasonable and documented out-of-pocket expenses incurred in connection with the offer and sale of the Securities
contemplated hereby, including the fees and disbursements of its counsel, in an aggregate amount not to exceed $75,000 without the Company’s prior
approval.

(xii) The Company intends to apply the net proceeds from the sale of the Securities to be sold by it hereunder for the purposes set
forth in the Time of Sale Disclosure Package and in the Prospectus.

(xiii) The Company has not taken and will not take, directly or indirectly, during the Prospectus Delivery Period, any action designed
to or which might reasonably be expected to cause or result in, or that has constituted, the stabilization or manipulation of the price of any security of the
Company to facilitate the sale or resale of the Securities.
 

17



(xiv) The Company represents and agrees that, unless it obtains the prior written consent of the Representative, and the
Representative represents and agrees that, unless it obtains the prior written consent of the Company, it has not made and will not make any offer
relating to the Securities that would constitute an Issuer Free Writing Prospectus; provided that the prior written consent of the parties hereto shall be
deemed to have been given in respect of the free writing prospectuses included in Schedule II. Any such free writing prospectus set forth on Schedule
II and consented to by the Company and the Representative is hereinafter referred to as a “Permitted Free Writing Prospectus.” The Company represents
that it has treated, or agrees that it will treat, each Permitted Free Writing Prospectus as an “issuer free writing prospectus,” as defined in Rule 433, and
has complied or will comply with the requirements of Rule 433 applicable to any Permitted Free Writing Prospectus, including timely Commission
filing where required, legending and record-keeping.

(xv) The Company hereby agrees that, without the prior written consent of the Representative, it will not, during the period ending
90 days after the date hereof (“Lock-Up Period”), (A) sell, offer to sell, contract or agree to sell, hypothecate, pledge, grant any option to purchase or
otherwise dispose of or agree to dispose of, directly or indirectly, or file (or participate in the filing of) a registration statement with the Commission in
respect of, or establish or increase a put equivalent position or liquidate or decrease a call equivalent position within the meaning of Section 16 of the
Exchange Act with respect to, any Common Stock or any other securities of the Company that are substantially similar to Common Stock, or any
securities convertible into or exchangeable or exercisable for, or any warrants or other rights to purchase, the foregoing, (B) enter into any swap or other
arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership of Common Stock or any other securities of
the Company that are substantially similar to Common Stock, or any securities convertible into or exchangeable or exercisable for, or any warrants or
other rights to purchase, the foregoing, whether any such transaction is to be settled by delivery of Common Stock or such other securities, in cash or
otherwise or (C) publicly announce an intention to effect any transaction specified in clause (A) or (B). The restrictions contained in the preceding
sentence shall not apply to (V) the Securities to be sold hereunder or pursuant to the Pre-Funded Warrants or the Warrants, (W) the issuance of Common
Stock upon the exercise of options or warrants disclosed as outstanding in the Registration Statement (excluding exhibits thereto), the Time of Sale
Disclosure Package or the Prospectus provided that such options or warrants have not been amended since the date of this Agreement to increase the
number of such options or warrants or to decrease the exercise price, exchange price or conversion price of such options or warrants (other than in
connection with stock splits or combinations) or to extend the term of such securities, (X) the issuance of employee stock options not exercisable during
the Lock-Up Period and the grant of restricted stock awards or restricted stock units pursuant to equity incentive plans described in the Registration
Statement (excluding exhibits thereto) and the Prospectus, (Y) the filing of registration statements on Form S-8 with respect to the shares of Common
Stock reserved for issuance under the Company’s equity incentive plans as in effect from time to time or (Z) the issuance of shares of Common Stock or
any securities convertible into or exchangeable for, or that represent the right to receive, shares of Common Stock issued in connection with any joint
venture, commercial or collaborative relationship or the acquisition or license by the Company of the securities, businesses, property or other assets of
another person or entity or pursuant to any employee benefit plan assumed by the Company in connection with any such acquisition provided that such
securities have not been amended since the date of this Agreement to increase the number of such securities or to decrease the exercise price, exchange
price or conversion price of such securities (other than in connection with stock splits or combinations) or to extend the term of such securities, provided
that in the case of clause (Z), the aggregate number of shares that the Company may sell or issue or agree to sell or issue pursuant to clause (Z), shall not
exceed 10.0% of the total number of shares of Common Stock and Pre-Funded Warrants issued and outstanding immediately following the completion
of the transactions contemplated by this Agreement).

(xvi) Prior to the Closing Date, the Company will issue no press release or other communications directly or indirectly and hold no
press conference with respect to the Company, the condition, financial or otherwise, or the earnings, business affairs or business prospects of any of
them, or the offering of the Securities without the prior written consent of the Representative unless in the judgment of the Company and its counsel, and
after notification to the Representative, such press release or communication is required by law.

(xvii) The Company hereby agrees to engage and maintain, at its expense, a registrar and transfer agent for the Securities.

6. Conditions of the Underwriters’ Obligations. The obligations of each Underwriter hereunder to purchase the Securities are subject to the
accuracy, as of the date hereof and at the Closing Date or any applicable Option Closing Date (as if made at the Closing Date or Option Closing Date),
of and compliance with all representations, warranties and agreements of the Company contained herein, the performance by the Company of its
obligations hereunder and the following additional conditions:
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(a) If filing of the Prospectus, or any amendment or supplement thereto, or any Issuer Free Writing Prospectus, is required under the
Securities Act or the Rules and Regulations, the Company shall have filed the Prospectus (or such amendment or supplement) or such Issuer Free
Writing Prospectus with the Commission in the manner and within the time period so required (without reliance on Rule 424(b)(8) or 164(b) under the
Securities Act); the Registration Statement shall remain effective; no stop order suspending the effectiveness of the Registration Statement or any part
thereof, any Rule 462(b) Registration Statement, or any amendment thereof, nor suspending or preventing the use of the Time of Sale Disclosure
Package, the Prospectus or any Issuer Free Writing Prospectus shall have been issued; no proceedings for the issuance of such an order shall have been
initiated or threatened by the Commission; any request of the Commission or the Representative for additional information (to be included in the
Registration Statement, the Time of Sale Disclosure Package, the Prospectus, any Issuer Free Writing Prospectus or otherwise) shall have been complied
with to the Underwriters’ satisfaction.

(b) The Shares, the Pre-Funded Warrant Shares and the Warrant Shares shall be qualified and approved for listing on Nasdaq.

(c) FINRA shall have raised no objection to the fairness and reasonableness of the underwriting terms and arrangements.

(d) The Representative shall not have reasonably determined, and advised the Company, that the Registration Statement, the Time of Sale
Disclosure Package or the Prospectus, or any amendment thereof or supplement thereto, or any Issuer Free Writing Prospectus, contains an untrue
statement of fact which, in the Representative’s reasonable opinion, is material, or omits to state a fact which, in the Representative’s reasonable
opinion, is material and is required to be stated therein or necessary to make the statements therein not misleading

(e) Between the date hereof and the Closing Date (A) no downgrading shall have occurred in the rating accorded any of the Company’s
securities by any “nationally recognized statistical rating organization,” as that term is defined by the Commission for purposes of Rule 436(g)(2) under
the Securities Act, and (B) no such organization shall have publicly announced that it has under surveillance or review, with possible negative
implications, its rating of any of the Company’s securities.

(f) On the Closing Date or any Option Closing Date, there shall have been furnished to the Representative the opinion and negative
assurance letter of Cooley LLP, corporate and intellectual property counsel for the Company, dated as of the Closing Date and addressed to the
Representative, in form and substance reasonably satisfactory to the Representative.

(g) The Representative shall have received letters of Mayer Hoffman McCann P.C. and RSM US LLP, on the date hereof and on the
Closing Date or any Option Closing Date, addressed to the Representative, in form and substance reasonably satisfactory to the Representative,
confirming that they are independent public accountants within the meaning of the Securities Act and are in compliance with the applicable
requirements relating to the qualifications of accountants under Rule 2-01 of Regulation S-X of the Commission, and confirming, as of the date of each
such letter (or, with respect to matters involving changes or developments since the respective dates as of which specified financial information is given
in the Time of Sale Disclosure Package, as of a date not prior to the date hereof or more than five days prior to the date of such letter), the conclusions
and findings of said firm, of the type ordinarily included in accountants’ “comfort letters” to underwriters, with respect to the financial information,
including any financial information contained in the SEC Reports filed by the Company or incorporated by reference in the Registration Statement, the
Time of Sale Disclosure Package and the Prospectus, and other matters required by the Representative.

(h) On the Closing Date and any Option Closing Date (if applicable), there shall have been furnished to the Representative a certificate,
dated the Closing Date and addressed to the Representative, signed by the chief executive officer and the chief financial officer of the Company, in their
capacity as officers of the Company, to the effect that:

(i) The representations and warranties of the Company in this Agreement that are qualified by materiality or by reference to any
Material Adverse Effect are true and correct in all respects, and all other representations and warranties of the Company in this Agreement are true and
correct, in all material respects, as if made at and as of the Closing Date or such Option Closing Date (as applicable), and the Company has complied
with all the agreements and satisfied all the conditions on its part to be performed or satisfied at or prior to the Closing Date or such Option Closing Date
(as applicable);
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(ii) No stop order or other order (A) suspending the effectiveness of the Registration Statement or any part thereof or any
amendment thereof, (B) suspending the qualification of the Securities for offering or sale, or (C) suspending or preventing the use of the Time of Sale
Disclosure Package, the Prospectus or any Issuer Free Writing Prospectus, has been issued, and no proceeding for that purpose has been instituted or, to
their knowledge, is contemplated by the Commission or any state or regulatory body; and

(iii) There has been no occurrence of any event resulting or reasonably likely to result in a Material Adverse Effect during the period
from and after the date of this Agreement and prior to the Closing Date or any Option Closing Date (as applicable)..

(i) On the Closing Date, or any Option Closing Date (as applicable), there shall have been furnished to the Representative a certificate,
dated the Closing Date or any Option Closing Date (as applicable), and addressed to the Representative, signed by the secretary of the Company, in such
person’s capacity as an officer of the Company, to the effect that: (i) that each of the certificate of incorporation, as amended and the amended and
restated bylaws of the Company is true and complete, has not been modified and is in full force and effect; (ii) that the resolutions of the Company’s
Board of Directors relating to the Offering are in full force and effect and have not been modified; and (iii) as to the incumbency of the officers of the
Company. The documents referred to in such certificate shall be attached to such certificate.

(j) On or before the date hereof, the Representative shall have received duly executed “lock-up” agreements, in the form attached hereto
as Exhibit C, between the Representative and each of the parties set forth on Schedule IV hereto.

(k) The Representative shall have received electronic copies of the Pre-Funded Warrants and Warrants executed by the Company.

(l) The Common Stock shall be registered under the Exchange Act and shall be listed on Nasdaq, and the Company shall not have taken
any action designed to terminate, or likely to have the effect of terminating, the registration of the Common Stock under the Exchange Act or delisting or
suspending from trading the Common Stock from Nasdaq, nor shall the Company have received any information suggesting that the Commission is
contemplated terminating such registration or listing.

(m) On the Closing Date, or any Option Closing Date (as applicable), the Firm Shares and the Option, Shares shall have been delivered via
the Depository Trust Company system to the accounts of the Underwriters.

(n) The Company shall have furnished to the Representative and its counsel such additional documents, certificates and evidence as the
Representative or its counsel may have reasonably requested.

If any condition specified in this Section 6 shall not have been fulfilled when and as required to be fulfilled, this Agreement may be terminated by
the Representative by notice to the Company at any time at or prior to the Closing Date and such termination shall be without liability of any party to
any other party, except that Section 5(a)(xi), Section 7 and Section 8 shall survive any such termination and remain in full force and effect.

7. Indemnification and Contribution.

(a) The Company agrees to indemnify, defend and hold harmless the Underwriters, their affiliates, directors and officers and employees,
and each person, if any, who controls an Underwriter within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, from
and against any losses, claims, damages or liabilities to which the Underwriters or such person may become subject, under the Securities Act or
otherwise (including in settlement of any litigation if such settlement is effected with the written consent of the Company), insofar as such losses,
claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon (i) an untrue statement or alleged untrue statement of a
material fact contained in the Registration Statement, including the information deemed to be a part of the Registration Statement at the time of
effectiveness and at any subsequent time pursuant to Rules 430A and 430B of the Rules and Regulations, or arise out of or are based upon the omission
from the Registration Statement, or alleged omission to state therein, a material fact required to be stated therein or necessary to make the statements
therein not misleading, (ii) an untrue statement or alleged untrue statement of a material fact contained in the Time of Sale Disclosure Package, the
Prospectus, or any amendment or supplement thereto (including any documents filed under the Exchange Act and deemed to be incorporated by
reference into the Registration Statement or the Prospectus), or any Issuer Free Writing Prospectus or the Marketing Materials, or arising out of or based
upon
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the omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading, (iii) in whole or in part, any inaccuracy in the representations and warranties of the
Company contained herein, or (iv) in whole or in part, any failure of the Company to perform its obligations hereunder or under law, and will reimburse
the Underwriters for any legal or other expenses reasonably incurred by it in connection with evaluating, investigating or defending against such loss,
claim, damage, liability or action (or any legal or other expense reasonably incurred in connection with the evaluation, investigation or defense
thereof); provided, however, that the Company shall not be liable in any such case to the extent that any such loss, claim, damage, liability or action
arises out of or is based upon an untrue statement or alleged untrue statement or omission or alleged omission made in the Registration Statement, the
Time of Sale Disclosure Package, the Prospectus, or any amendment or supplement thereto or any Issuer Free Writing Prospectus, in reliance upon and
in conformity with the Underwriters’ Information.

(b) The Underwriters will indemnify, defend and hold harmless the Company, its affiliates, directors, officers and employees, and each
person, if any, who controls the Company within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, from and against
any losses, claims, damages or liabilities to which the Company may become subject, under the Securities Act or otherwise (including in settlement of
any litigation, if such settlement is effected with the written consent of such Underwriter), insofar as such losses, claims, damages or liabilities (or
actions in respect thereof) arise out of or are based upon an untrue statement or alleged untrue statement of a material fact contained in the Registration
Statement, the Time of Sale Disclosure Package, the Prospectus, or any amendment or supplement thereto, any Issuer Free Writing Prospectus or any
“issuer information” filed or required to be filed pursuant to Rule 433(d) under the Act, or arise out of or are based upon the omission or alleged
omission to state therein a material fact required to be stated therein or necessary to make the statements therein not misleading, in each case to the
extent, but only to the extent, that such untrue statement or alleged untrue statement or omission or alleged omission was made in the Registration
Statement, the Time of Sale Disclosure Package, the Prospectus, or any amendment or supplement thereto or any Issuer Free Writing Prospectus or any
“issuer information” filed or required to be filed pursuant to Rule 433(d) under the Act in reliance upon and in conformity with the Underwriters’
Information, and will reimburse the Company for any legal or other expenses reasonably incurred by the Company in connection with defending against
any such loss, claim, damage, liability or action.

(c) Promptly after receipt by an indemnified party under subsection (a) or (b) above of notice of the commencement of any action, such
indemnified party shall, if a claim in respect thereof is to be made against the indemnifying party under such subsection, notify the indemnifying party in
writing of the commencement thereof; but the failure to notify the indemnifying party shall not relieve the indemnifying party from any liability that it
may have to any indemnified party except to the extent such indemnifying party has been materially prejudiced by such failure. In case any such action
shall be brought against any indemnified party, it shall notify the indemnifying party of the commencement thereof, and the indemnifying party shall be
entitled to participate in, and, to the extent that it shall wish, jointly with any other indemnifying party similarly notified, to assume the defense thereof,
with counsel reasonably satisfactory to such indemnified party, and after notice from the indemnifying party to such indemnified party of the
indemnifying party’s election so to assume the defense thereof, the indemnifying party shall not be liable to such indemnified party under such
subsection for any legal or other expenses subsequently incurred by such indemnified party in connection with the defense thereof; provided, however,
that if (i) the indemnified party has reasonably concluded (based on advice of counsel) that there may be legal defenses available to it or other
indemnified parties that are different from or in addition to those available to the indemnifying party, (ii) a conflict or potential conflict exists (based on
advice of counsel to the indemnified party) between the indemnified party and the indemnifying party (in which case the indemnifying party will not
have the right to direct the defense of such action on behalf of the indemnified party), or (iii) the indemnifying party has not in fact employed counsel
reasonably satisfactory to the indemnified party to assume the defense of such action within a reasonable time after receiving notice of the
commencement of the action, the indemnified party shall have the right to employ a single counsel to represent it in any claim in respect of which
indemnity may be sought under subsection (a) or (b) of this Section 7, in which event the reasonable fees and expenses of such separate counsel shall be
borne by the indemnifying party or parties and reimbursed to the indemnified party as incurred.

The indemnifying party under this Section 7 shall not be liable for any settlement of any proceeding effected without its written consent,
but if settled with such consent or if there be a final judgment for the plaintiff, the indemnifying party agrees to indemnify the indemnified party against
any loss, claim, damage, liability or expense by reason of such settlement or judgment. No indemnifying party shall, without the prior written consent of
the indemnified party, effect any settlement, compromise or consent to the entry of
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judgment in any pending or threatened action, suit or proceeding in respect of which any indemnified party is a party or could be named and indemnity
was or would be sought hereunder by such indemnified party, unless such settlement, compromise or consent (a) includes an unconditional release of
such indemnified party from all liability for claims that are the subject matter of such action, suit or proceeding and (b) does not include a statement as
to or an admission of fault, culpability or a failure to act by or on behalf of any indemnified party.

(d) If the indemnification provided for in this Section 7 is unavailable or insufficient to hold harmless an indemnified party under
subsection (a) or (b) above, then each indemnifying party shall contribute to the amount paid or payable by such indemnified party as a result of the
losses, claims, damages or liabilities referred to in subsection (a) or (b) above, (i) in such proportion as is appropriate to reflect the relative benefits
received by the Company on the one hand and the Underwriters on the other from the offering and sale of the Securities or (ii) if the allocation provided
by clause (i) above is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits referred to in clause
(i) above but also the relative fault of the Company on the one hand and the Underwriters on the other in connection with the statements or omissions
that resulted in such losses, claims, damages or liabilities, as well as any other relevant equitable considerations. The relative benefits received by the
Company on the one hand and the Underwriters on the other shall be deemed to be in the same proportion as the total net proceeds from the offering
(before deducting expenses) received by the Company bear to the total underwriting discounts and commissions received by the Underwriters, in each
case as set forth in the table on the cover page of the Prospectus. The relative fault shall be determined by reference to, among other things, whether the
untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information supplied by the
Company or the Underwriters and the parties’ relevant intent, knowledge, access to information and opportunity to correct or prevent such untrue
statement or omission. The Company and the Underwriters agree that it would not be just and equitable if contributions pursuant to this subsection
(d) were to be determined by pro rata allocation or by any other method of allocation that does not take account of the equitable considerations referred
to in the first sentence of this subsection (d). The amount paid by an indemnified party as a result of the losses, claims, damages or liabilities referred to
in the first sentence of this subsection (d) shall be deemed to include any legal or other expenses reasonably incurred by such indemnified party in
connection with investigating or defending against any action or claim that is the subject of this subsection (d). Notwithstanding the provisions of this
subsection (d), the Underwriters shall not be required to contribute any amount in excess of the amount of the Underwriters’ discounts commissions set
forth in the table on the cover of the Prospectus. No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities
Act) shall be entitled to contribution from any person who was not guilty of such fraudulent misrepresentation.

(e) The obligations of the Company under this Section 7 shall be in addition to any liability that the Company may otherwise have and the
benefits of such obligations shall extend, upon the same terms and conditions, to each person, if any, who controls the Underwriters within the meaning
of Section 15 of the Securities Act or Section 20 of the Exchange Act; and the obligations of the Underwriters under this Section 7 shall be in addition to
any liability that the Underwriters may otherwise have and the benefits of such obligations shall extend, upon the same terms and conditions, to the
Company, and officers, directors and each person who controls the Company within the meaning of Section 15 of the Securities Act or Section 20 of the
Exchange Act.

8. Substitution of Underwriters. If any Underwriter shall default in its obligation to purchase on any Closing Date the Securities agreed to be
purchased hereunder on such Closing Date, the Representative shall have the right, within 36 hours thereafter, to make arrangements for one or more of
the non-defaulting Underwriters, or any other underwriters, to purchase such Securities on the terms contained herein. If, however, the Representative
shall not have completed such arrangements within such 36-hour period, then the Company shall be entitled to a further period of 36 hours within which
to procure another party or other parties satisfactory to the Underwriters to purchase such Securities on such terms. If, after giving effect to any
arrangements for the purchase of the Securities of a defaulting Underwriter or Underwriters by the Representative and the Company as provided above,
the aggregate number of Securities which remains unpurchased on such Closing Date does not exceed one-eleventh of the aggregate number of all the
Securities that all the Underwriters are obligated to purchase on such date, then the Company shall have the right to require each non-defaulting
Underwriter to purchase the number of Securities which such Underwriter agreed to purchase hereunder at such date and, in addition, to require each
non-defaulting Underwriter to purchase its pro rata share (based on the number of Securities which such Underwriter agreed to purchase hereunder) of
the Securities of such defaulting Underwriter or Underwriters for which such arrangements have not been made; but nothing herein shall relieve a
defaulting Underwriter from liability for its default. In any such case, either the
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Representative or the Company shall have the right to postpone the applicable Closing Date for a period of not more than seven days in order to effect
any necessary changes and arrangements (including any necessary amendments or supplements to the Registration Statement or Prospectus or any other
documents), and the Company agrees to file promptly any amendments to the Registration Statement or the Prospectus which in the opinion of the
Company and the Underwriters and their counsel may thereby be made necessary.

If, after giving effect to any arrangements for the purchase of the Securities of a defaulting Underwriter or Underwriters by the Representative and
the Company as provided above, the aggregate number of such Securities which remains unpurchased exceeds 10% of the aggregate number of all the
Securities to be purchased at such date, then this Agreement shall terminate, without liability on the part of any non-defaulting Underwriter to the
Company, and without liability on the part of the Company, except that the provisions of Sections 5(a)(xi), 7 and 10 shall at all times be effective and
shall survive termination. The provisions of this Section 8 shall not in any way affect the liability of any defaulting Underwriter to the Company or the
non-defaulting Underwriters arising out of such default. The term “Underwriter” as used in this Agreement shall include any person substituted under
this Section 8 with like effect as if such person had originally been a party to this Agreement with respect to such Securities. If this Agreement is
terminated by the Representative pursuant to this Section 8, the Company will have no obligation to reimburse any defaulting Underwriter.

9. Representations and Agreements to Survive Delivery. All representations, warranties, and agreements of the Company herein or in certificates
delivered pursuant hereto, including, but not limited to, the agreements of the Underwriters and the Company contained in Section 5(a)(xi) and Section 7
hereof, shall remain operative and in full force and effect regardless of any investigation made by or on behalf of the Underwriters or any controlling
person thereof, or the Company or any of its officers, directors, or controlling persons, and shall survive delivery of, and payment for, the Securities to
and by the Underwriters hereunder.

10. Termination of this Agreement.

(a) The Representative shall have the right to terminate this Agreement by giving notice to the Company as hereinafter specified at any
time at or prior to the Closing Date, if in the discretion of the Representative, (i) there has occurred any material adverse change in the securities markets
or any event, act or occurrence that has materially disrupted, or in the opinion of the Representative, will in the future materially disrupt, the securities
markets or there shall be such a material adverse change in general financial, political or economic conditions or the effect of international conditions on
the financial markets in the United States is such as to make it, in the judgment of the Representative, inadvisable or impracticable to market the Shares
or enforce contracts for the sale of the Shares (ii) trading in the Company’s Common Stock shall have been suspended by the Commission or Nasdaq or
trading in securities generally on Nasdaq, the New York Stock Exchange (NYSE) or NYSE American shall have been suspended, (iii) minimum or
maximum prices for trading shall have been fixed, or maximum ranges for prices for securities shall have been required, on Nasdaq, the NYSE or NYSE
American, by such exchange or by order of the Commission or any other governmental authority having jurisdiction, (iv) a banking moratorium shall
have been declared by federal or state authorities, (v) there shall have occurred any attack on, outbreak or escalation of hostilities or act of terrorism
involving the United States, any declaration by the United States of a national emergency or war, any substantial change or development involving a
prospective substantial change in United States or international political, financial or economic conditions or any other calamity or crisis, (vi) the
Company suffers any loss by strike, fire, flood, earthquake, accident or other calamity, whether or not covered by insurance, or (vii) in the reasonable
judgment of the Representative, there has been, since the time of execution of this Agreement or since the respective dates as of which information is
given in the Prospectus, any material adverse change in the assets, properties, condition, financial or otherwise, or in the results of operations, business
affairs or business prospects of the Company and its subsidiaries considered as a whole, whether or not arising in the ordinary course of business. Any
such termination shall be without liability of any party to any other party except that the provisions of Section 5(a)(xi) and Section 7 hereof shall at all
times be effective and shall survive such termination.

(b) If the Representative elects to terminate this Agreement as provided in this Section, the Company shall be notified promptly by the
Representative by telephone, confirmed by letter.

11. Notices. Except as otherwise provided herein, all communications hereunder shall be in writing and, if to the Representative, shall be mailed,
delivered or telecopied to EF Hutton, division of Benchmark Investments, LLC, 590 Madison Avenue, 39th Floor, New York, NY 10022, Attention:
Equity Capital Markets, with a copy to Lowenstein Sandler LLP, 1251 Avenue of the Americas, New York, NY 10022, Attention: Steven Skolnick,
E-mail: sskolnick@lowenstein.com; and if to the Company, shall be mailed, delivered or
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telecopied to it at 9955 Mesa Rim Road, San Diego, CA 92121, E-mail: [•], Attention: Chief Legal Officer, with a copy to Cooley LLP, 10265 Science
Center Drive, San Diego, CA 92121, E-mail: cbair@cooley.com, Attention: Charles J. Bair; or in each case to such other address as the person to be
notified may have requested in writing. Any party to this Agreement may change such address for notices by sending to the parties to this Agreement
written notice of a new address for such purpose.

12. Persons Entitled to Benefit of Agreement. This Agreement shall inure to the benefit of and be binding upon the parties hereto and their
respective successors and assigns and the controlling persons, officers and directors referred to in Section 7. Nothing in this Agreement is intended or
shall be construed to give to any other person, firm or corporation any legal or equitable remedy or claim under or in respect of this Agreement or any
provision herein contained. The term “successors and assigns” as herein used shall not include any purchaser, as such purchaser, of any of the Securities
from the Underwriter.

13. Absence of Fiduciary Relationship. The Company acknowledges and agrees that: (a) the Underwriters have been retained solely to act as
underwriter in connection with the sale of the Securities and that no fiduciary, advisory or agency relationship between the Company and the
Underwriters have been created in respect of any of the transactions contemplated by this Agreement, irrespective of whether the Underwriters have
advised or are advising the Company on other matters; (b) the price and other terms of the Securities set forth in this Agreement were established by the
Company following discussions and arms-length negotiations with the Underwriters and the Company is capable of evaluating and understanding and
understands and accepts the terms, risks and conditions of the transactions contemplated by this Agreement; (c) it has been advised that the Underwriters
and their affiliates are engaged in a broad range of transactions that may involve interests that differ from those of the Company and that the
Underwriters have no obligation to disclose such interest and transactions to the Company by virtue of any fiduciary, advisory or agency relationship;
(d) it has been advised that the Underwriters are acting, in respect of the transactions contemplated by this Agreement, solely for the benefit of the
Underwriters, and not on behalf of the Company.

14. Entire Agreement. This Agreement represents the entire agreement of the parties and supersedes all prior or contemporaneous written or oral
agreements between them concerning the offer and sale of the Securities.

15. Amendments and Waivers. No supplement, modification or waiver of this Agreement shall be binding unless executed in writing by the party
to be bound thereby. The failure of a party to exercise any right or remedy shall not be deemed or constitute a waiver of such right or remedy in the
future. No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other provision hereof (regardless of
whether similar), nor shall any such waiver be deemed or constitute a continuing waiver unless otherwise expressly provided.

16. Partial Unenforceability. The invalidity or unenforceability of any section, paragraph, clause or provision of this Agreement shall not affect
the validity or enforceability of any other section, paragraph, clause or provision.

17. Governing Law. This Agreement shall be governed by and construed in accordance with the law of the State of New York.

18. Submission to Jurisdiction. The Company irrevocably (a) submits to the jurisdiction of any court of the State of New York for the purpose of
any suit, action, or other proceeding arising out of this Agreement, or any of the agreements or transactions contemplated by this Agreement, the
Registration Statement and the Prospectus (each a “Proceeding”), (b) agrees that all claims in respect of any Proceeding may be heard and determined in
any such court, (c) waives, to the fullest extent permitted by law, any immunity from jurisdiction of any such court or from any legal process therein,
(d) agrees not to commence any Proceeding other than in such courts, and (e) waives, to the fullest extent permitted by law, any claim that such
Proceeding is brought in an inconvenient forum. THE COMPANY (ON BEHALF OF ITSELF AND, TO THE FULLEST EXTENT PERMITTED BY
LAW, ON BEHALF OF ITS RESPECTIVE EQUITY HOLDERS AND CREDITORS) HEREBY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL
BY JURY IN RESPECT OF ANY CLAIM BASED UPON, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT AND THE
TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, THE REGISTRATION STATEMENT, AND THE PROSPECTUS.
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19. Counterparts. This Agreement may be executed and delivered (including by facsimile transmission and electronic mail attaching a portable
document file (.pdf)) in one or more counterparts and, if executed in more than one counterpart, the executed counterparts shall each be deemed to be an
original and all such counterparts shall together constitute one and the same instrument.

[Signature Page Follows]
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Please sign and return to the Company the enclosed duplicates of this Agreement whereupon this Agreement will become a binding agreement
between the Company and the Representative in accordance with its terms.
 

Very truly yours,

BIOCEPT, INC.

By:                       
Name:
Title:

 
Confirmed as of the date first above-mentioned:

EF HUTTON, DIVISION OF BENCHMARK INVESTMENTS,
LLC as Representative of the several Underwriters listed on
Schedule I hereto

By:
Name:
Title:
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SCHEDULE I
 

    
Number of

Firm Shares   

Number of Pre-
Funded

Warrants    
Number of

Firm Warrants   
Number of

Option Shares   
Number of

Option Warrants
EF Hutton, division of Benchmark Investments,

LLC               
Brookline Capital Markets, division of Arcadia

Securities, LLC               
Total:               



Exhibit 5.1
 

Charles J. Bair
T: +1 858 550 6142
cbair@cooley.com

May 23, 2023

Biocept, Inc.
9955 Mesa Rim Road
San Diego, CA 92121

Ladies and Gentlemen:

We have acted as counsel to Biocept, Inc., a Delaware corporation (the “Company”), in connection with the filing of a Registration Statement on
Form S-1 (the “Registration Statement”) with the Securities and Exchange Commission (the “Commission”), including a related prospectus included in
the Registration Statement (the “Prospectus”) covering an offering of (i) up to 1,675,773 shares (the “Shares”) of common stock, par value $0.0001 per
share, of the Company (the “Common Stock”), including up to 218,579 Shares that may be sold pursuant to the exercise of an option to purchase
additional Shares, (ii) pre-funded warrants (the “Pre-Funded Warrants”) to purchase up to 1,457,194 shares of Common Stock in lieu of Shares and
(iii) warrants (the “Purchase Warrants”) to purchase up to 3,351,546 shares of Common Stock, including Purchase Warrants to purchase up to 437,158
shares of Common Stock that may be sold pursuant to the exercise of an option to purchase additional Purchase Warrants. The Pre-Funded Warrants and
the Purchase Warrants are collectively referred to herein as the “Warrants” and the shares of Common Stock issuable upon exercise of the Warrants are
referred to as the “Warrants Shares.”

In connection with this opinion, we have examined and relied upon the Registration Statement and the Prospectus, the Company’s certificate of
incorporation and bylaws, each as currently in effect, the forms of the Warrants filed as exhibits to the Registration Statement, and such other
documents, records, certificates, memoranda and other instruments as in our judgment are necessary or appropriate to enable us to render the opinion
expressed below. We have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as originals, the conformity to
originals of all documents submitted to us as copies, the accuracy, completeness and authenticity of certificates of public officials, and the due
authorization, execution and delivery of all documents by all persons other than the Company where authorization, execution and delivery are
prerequisites to the effectiveness thereof. As to certain factual matters, we have relied upon a certificate of an officer of the Company and have not
independently verified such matters.

Our opinion is expressed only with respect to the General Corporation Law of the State of Delaware and the laws of the State of New York. We express
no opinion to the extent that any other laws are applicable to the subject matter hereof and express no opinion and provide no assurance as to compliance
with any federal or state securities law, rule or regulation.

We express no opinion to the extent that future issuances of securities of the Company, including the Warrant Shares, antidilution adjustments to
outstanding securities of the Company and/or other matters cause the Warrants to be exercisable for more shares of the Common Stock than the number
that remain available for issuance by the Company. Further, we have assumed that the exercise price of the Warrants at the time of exercise is equal to or
greater than the par value of the Common Stock.

With regard to our opinion concerning the Warrants constituting valid and binding obligations of the Company:

(i)    our opinion is subject to, and may be limited by, (a) applicable bankruptcy, reorganization, insolvency, moratorium, fraudulent conveyance,
debtor and creditor, and similar laws which relate to or affect creditors’ rights generally, and (b) general principles of equity (including, without
limitation, concepts of materiality, reasonableness, good faith and fair dealing) regardless of whether considered in a proceeding in equity or at law;
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Biocept, Inc.
May 23, 2023
Page Two
 

(ii)    our opinion is subject to the qualification that (a) the enforceability of provisions for indemnification or limitations on liability may be
limited by applicable law and by public policy considerations, and (b) the availability of specific performance, an injunction or other equitable remedies
is subject to the discretion of the court before which the request is brought;

(iii)    we express no opinion with respect to any provision of the Warrants that: (a) relates to the subject matter jurisdiction of any federal court of
the United States of America or any federal appellate court to adjudicate any controversy related to the Warrants; (b) specifies provisions may be waived
in writing, to the extent that an oral agreement or implied agreement by trade practice or course of conduct has been created that modifies such
provision; (c) contains a waiver of an inconvenient forum; (d) provides for liquidated damages, buy-in damages, default interest, late charges, monetary
penalties, prepayment or make-whole payments or other economic remedies; (e) relates to advance waivers of claims, defenses, rights granted by law, or
notice, opportunity for hearing, evidentiary requirements, statutes of limitations, trial by jury, service of process or procedural rights; (f) restricts
non-written modifications and waivers; (g) provides for the payment of legal and other professional fees where such payment is contrary to law or
public policy; (h) relates to exclusivity, election or accumulation of rights or remedies; or (i) provides that provisions of the Warrants are severable to the
extent an essential part of the agreed exchange is determined to be invalid and unenforceable; and

(iv)    we express no opinion as to whether a state court outside of the State of New York or a federal court of the United States would give effect
to the choice of New York law provided for in the Warrants.

On the basis of the foregoing, and in reliance thereon, we are of the opinion that (i) the Shares, when sold and issued against payment therefor as
described in the Registration Statement and the Prospectus, will be validly issued, fully paid and nonassessable, (ii) the Warrants, when sold and issued
against payment therefor as described in the Registration Statement and the Prospectus, will constitute valid and binding obligations of the Company,
and (iii) the Warrant Shares, when sold and issued against payment therefore in accordance with the terms of the Warrants, will be validly issued, fully
paid and nonassessable.

Our opinion is limited to the matters stated herein and no opinion is implied or may be inferred beyond the matters expressly stated. Our opinion is
based on these laws as in effect on the date hereof, and we disclaim any obligation to advise you of facts, circumstances, events or developments which
hereafter may be brought to our attention and which may alter, affect or modify the opinion expressed herein.
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We consent to the reference to our firm under the caption “Legal Matters” in the Prospectus included in the Registration Statement and to the filing of
this opinion as an exhibit to the Registration Statement. In giving such consent, we do not thereby admit that we are in the category of persons whose
consent is required under Section 7 of the Securities Act of 1933, as amended, or the rules and regulations of the Commission thereunder.
 
Sincerely,

Cooley LLP

By:  /s/ Charles J. Bair
     Charles J. Bair
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Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in this Registration Statement on Form S-1 and related prospectus of our report dated April 5, 2022, with
respect to the financial statements of Biocept, Inc. (Company) as of December 31, 2021 and for the year then ended and to the reference to us under the
heading “Experts” in the prospectus which is part of this Registration Statement.

/s/ Mayer Hoffman McCann P.C.

San Diego, California
May 23, 2023



Exhibit 23.2

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in this Amendment No. 4 to the Registration Statement (No. 333-271355) on Form S-1 and related
Prospectus of Biocept, Inc. of our report dated April 17, 2023 relating to the financial statements of Biocept, Inc., appearing in the Annual Report on
Form 10-K of Biocept, Inc. for the year ended December 31, 2022.

We also consent to the reference to our firm under the heading “Experts” in such Prospectus.

/s/ RSM US LLP

Dallas, Texas
May 23, 2023



Exhibit 107

Calculation of Filing Fee Tables

S-1
(Form Type)

Biocept, Inc.
(Exact Name of Registrant as Specified in its Charter)

Table 1: Newly Registered and Carry Forward Securities
 

                 

    
Security  

Type    
Security  

Class Title    

Fee  
Calculation  

or Carry  
Forward  

Rule    
Amount  

Registered    

Proposed  
Maximum  
Offering  
Price Per  

Unit    

Maximum  
Aggregate  
Offering  
Price(1)     Fee Rate    

Amount of  
Registration  

Fee  
                   

Fees to Be
Paid

 
Equity  

 

Common Stock, par value
$0.0001 per share

(“Common Stock”)(2)(4)    
457(o)

     
$9,200,000

 
0.00011020

 
$1,013.84

                   

 
 

Other  
 

Pre-funded Warrants to
purchase Common Stock(3)    

457(g)
     

—
   

(3)(4)
                   

 
 

Equity  
 

Common Stock underlying
the Pre-Funded Warrants(2)

(3)    
457(o)

     
—

   
(3)

                   

 
 

Other  
 

Warrants to purchase
Common Stock    

457(g)
     

—
   

(4)
                   

 
 

Equity  
 

Common Stock underlying
the Warrants to purchase

Common Stock(2)(6)    
457(o)

     
$18,400,000

 
0.00011020

 
2,027.68

                   

Fees
Previously Paid  

—
 

—
   

—
 

—
 

—
 

—
   

—
                   

Carry
Forward Securities  

—
 

—
   

—
 

—
   

—
   

 
           

    Total Offering Amounts     $27,600,000   0.00011020   $3,041.52
           

    Total Fees Previously Paid         $3,306.00
           

    Total Fee Offsets         —
           

    Net Fee Due               —
 

(1) Estimated solely for the purpose of calculating the amount of the registration fee in accordance with Rule 457(o) under the Securities Act of 1933,
as amended (the “Securities Act”). Includes the offering price of additional shares of common stock and warrants to purchase shares of common
stock that the underwriters have an option to purchase.

 

(2) Pursuant to Rule 416 under the Securities Act, this registration statement shall also cover any additional shares of the registrant’s securities that
become issuable by reason of any share splits, share dividends or similar transactions.

 

(3) The proposed maximum aggregate offering price of the Common Stock will be reduced on a dollar-for-dollar basis based on the offering price of
any pre-funded warrants issued in the offering, and the proposed maximum aggregate offering price of the pre-funded warrants to be issued in the
offering will be reduced on a dollar-for-dollar basis based on the offering price of any Common Stock issued in the offering. Accordingly, the
proposed maximum aggregate offering price of the Common Stock and pre-funded warrants (including the Common Stock issuable upon exercise
of the pre-funded warrants), if any, is $9,200,000.

 

(4) No separate registration fee is payable pursuant to Rule 457(g) under the Securities Act.


